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RECENT POLITICAL DEVELOPMENTS: PROGRESS 
OR CHANGE?! 


HARRY A. GARFIELD 
Williams College 


It used to be said by a certain learned professor opposed to 
departure from old and familiar paths, “Gentlemen, all progress 
is change, but not all change is progress.” 

In every department of human affairs, in every quarter of the 
civilized world, the contrast between conditions in the late 
eighties and the present time is amazing—not conditions only 
but the difference in attitudes, in beliefs, in human relations. 
We may well ask ourselves, Whither? Certainly it is incumbent 
upon us to consider the character of these changes—whether 
they are making for progress—and what steps we are taking or 
can take to meet them. I ask you to consider with me two 
aspects of this question, one affecting industrial and the other 
international relations. In each case the proposals heretofore 
offered to meet the situation appear to fall into one of two 
categories, the first mechanistic, the second educative; the first, 
an attempt to meet a new situation by introducing new devices 
of control; the second by a process of education to modify or 
change men’s attitude and belief. In the first category fall 


1 Presidential address delivered before the American Political Science Associ- 
ation at Columbus, O., December 27, 1923. 
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most legislative enactments such as the direct primary laws, the 
Transportation Act of 1920, the International Postal Union, and 
the Treaty of Versailles. In the second category would be in- 
cluded the American Federation of Labor, the Chamber of 
Commerce of the United States, the British Imperial Conference, 
.and the Conference of governors of our several states. One has 
only to examine a list of bills introduced during a session of our 
national Congress or of the legislature of any particular state to 
appreciate the number and scope of proposals, most of which 
belong to the first category, or to run over the list of associations, 
brotherhoods, fraternal organizations, movements of various 
sorts, to realize the extent of the second class of undertakings. 

Mechanism is static. It is familiar knowledge that people 
cannot be made moral by legislation. On the other hand motives, 
attitudes of mind, beliefs, by themselves are as futile as escaping 
steam. These observations need only to be stated; the least 
experience convinces us of their truth. Yet strangely enough 
each new proposal, whether it be mechanistic or educative, raises 
up groups of followers, greater in number and more potent for 
good or ill when conditions are menacing, and almost unnoticed 
when all goes well with the world. In times like the present we 
are apt to throw over the well-tried for the untried and, reversing 
Hamlet, exchange the ills we have for those we know not of. 
Often there lie about us neglected or wunperceived op- 
portunities—unused machinery, untried experiments in human 
relationships—which being put to the test may be found quite 
equal to the emergency. It is my purpose to examine one such 
opportunity, partly educative and partly mechanistic, experi- 
mented with more or less for many years, the possibilities of which 
have not been clearly perceived. I mean the principle of the 
advisory relation and the machinery of the advisory commission. 

By the principle of the advisory relation is meant recognition 
by a duly authorized representative of his right and duty to turn 
for advice to definitely designated persons, while retaining un- 
disturbed the duty to exercise powers committed to him by 
existing law. It is the principle which found expression in the 
amicus curiae. No change in the constitution or powers of the 


SPINY: « 


| 
| 


RECENT POLITICAL DEVELOPMENTS 3 


court took place but the judge could, when he wished, call in 
one learned in the law to advise him as a friend of the court. 
The principle of the advisory relation has been recognized ever 
since Moses took counsel of Jethro and doubtless for unrecorded 
ages before that. But we have not fully utilized it, nor has the 
machinery of the advisory commission been supplemented by a 
fact-finding agency, as ought always to be the case. Even where 
the principle has been applied there has existed a certain jealousy 
on the part of the duly constituted representatives of govern- 
ment, especially in cases of legally authorized advisory com- 
missions, lest the rights and powers of the representative be cur- 
tailed or at least encroached upon by advisers whom he regards 
as irresponsible. 

In the early days of the republic, when conditions and human 
relations were comparatively simple, it was doubtless true that 
our chosen representatives knew at least as much concerning 
conditions and the needs of people and groups of people as did 
the best informed citizen. But today, who will dare to boast that 
he knows all the factors of an industrial or international situation, 
or is wise enough, unaided, to cope with the problems presented! 
When the Constitution of the United States was framed, the 
principle of representative government adequately met the situa- 
tion. The residents of a congressional district were farmers, 
mechanics, trades-people, and a few ministers, doctors, and 
lawyers. Today in most districts another person stands in their 
midst, superior in power to any individual. I mean the artificial 
person known as the corporation, endowed with perpetual life, 
and free from unlimited liability, giant progeny of politico- 
economic origin. But let me hasten to say that I would neither 
destroy the giant nor refuse to recognize his place in the indus- 
trial world. Alongside of this new person, member of our body 
politic, is the labor union, organized otherwise, but as powerful as 
the corporation. Its strength lies in its strong arms and voting 
power. The effectiveness of the corporation and of the labor 
union is derived from the concentration of power in a few hands. 
The menace of each is that this extraordinary power may be 
directed against the public welfare, that in the industrial warfare 
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waged between these two giants of industry a helpless public 
may be made the innocent victim. 

Whether one views this situation from the viewpoint of 
corporate or trade-union interest, or of the public, it is obvious 
that rights are involved and that the rights of these three parties 
in interest are in certain respects in conflict. This gives no 
occasion for alarm but it does present a situation with which we 
must deal. Representative government was introduced as a 
means of overcoming difficulties that arise from conflicts of 
interest. The question now is whether the present conflict 
between forces, two of which have risen to positions of power 
within the last fifty years, can be composed by this familiar 
machinery of government. Representative institutions, being 
based upon the selection of individuals by individuals, can be 
made to apply by treating the corporation and the labor union, 
or other similar organization, as individuals, and giving them 
representation in our scheme of government. This plan is 
familiar to the financial and industrial world, but the suggestion 
that it be extended to the political field would be regarded at 
least with suspicion. No one, so far as I know, has ever been 


. elected to public office as an avowed representative of financial, 


industrial, or commercial organizations, whether on the side of 
capital or of labor, and no one has seriously proposed that the 
franchise be conferred upon these artificial persons. Yet. ques- 
tions constantly arise which require careful consideration of these 
group interests. The corporation and the labor union have made 
themselves heard only by indirection, and sometimes the indirect 
method has been discreditable. So long as either group is repre- 
sented openly by attorneys or other agents there can be no just 
cause for complaint. A railroad corporation or a labor union 
possesses rights which must be explained if legislation affecting 
them is to be wisely drafted. These groups cannot be justly 
assailed for making the necessary representations, but exception 
can and ought to be taken to all indirect methods and undue 
influence, and when this indirection is engineered by a great and 
powerful group our institutions are imperilled. 
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If then it is granted that these artificial persons have a proper 
and useful place in the body politic, that they are entitled to be 
heard, but that their voice may be raised and their influence exer- 
ted only in open forum, we must discover amethod or amechanism 
by which this may be brought about. The result can, I think, be 
accomplished simply and without disturbing the existing 
machinery of government. Even if it were seriously proposed it 
is unnecessary to provide for direct representation of groups or 
classes. 

The representatives of financial, commercial, and industrial 
groups are the best qualified to supply facts and furnish expert 
opinion. They may also profitably discuss, but may not wisely 
be permitted to determine, policies of government affecting their 
interests. The underlying reason is not different from that 
unhesitatingly applied to our courts and indeed to the legislative 
and executive branches of government. When his individual 
interest is involved, the judge does not sit in the case, and the 
scrupulous legislator and administrator refuses to act. Officials 
charged with the responsibility of drafting or executing the laws 
need to know the facts involved and to understand thoroughly 
the situation with which they are dealing. On the other hand, the 
representatives of group interests need to be assured of oppor- 
tunity to present the facts as they know them and to discuss the 
relation of their interests to the general or to conflicting interests. 

Attempts have been made to meet these needs by calling repre- 
sentatives of various industrial groups before committees of the 
Congress, and by the appointment of commissions empowered to 
make examinations and report findings. An investigation of the 
composition and powers of these commissions will reveal the 
direction in which we are moving. This examination will also 
show the strength and weakness of the advisory method in so 
far as it has been applied. To forecast conclusions, the method 
is strong and the results fruitful when it is based upon a trust- 
worthy investigation of conditions and needs of all interested 
parties. In other words, a fact-finding agency is an essential and 
prerequisite part of an advisory commission. Before discussing 
this conclusion in more detail I shall examine briefly a few in- 
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stances of resort to the advisory method illustrative of recent 
political developments and at the same time exposing the weak- 
ness of the method as thus far applied. 

It may be helpful to consider in the first place a typical instance 
of the way in which our national government sought the advice 
and codperation of industry during the World War. As inti- 
mated above, industry has always been wary of governmental 
interference. This is equally true of capital and of labor. When 
a controversy arises between the two it has been assumed, at 
any rate until recent years, that this was a private affair to be 
adjusted between the two groups immediately concerned. But 
the war made it abundantly evident that the consumer is an 
interested party. In some instances, certainly, the public had a 
very vital interest in the outcome. Coal, for example, was not 
only necessary for the conduct of the war but also for the well- 
being of the civil population. We needed all the coal that could 
be produced. Therefore, strikes could not be tolerated as a 
means of adjusting wage differences or other controversies 
between capital and labor. To meet this situation the United 
States fuel administrator called to his aid, as a permanent part 
of his office force, experienced operators and mine-workers. 
Under the law and by virtue of his appointment he was charged 
with the task, among other things, of adjusting prices. This 
power could not be delegated, but the fuel administrator never 
exercised it without first calling for facts and figures from a com- 
mittee of experienced mining engineers, employing experts of the 
federal trade commission, and for the advice of the operators and 
mine-workers constituting part of his office force. Power and 
authority wére exercised as provided by law, but they were 
exercised in the light of facts found by experts and of opinions 
submitted by representatives of the parties in interest acting in 
an advisory capacity. As a result of their experience, it became 
clear to the operators, mine-workers, and officials connected with 
the fuel administration that a principle of first-rate importance 
to the conduct of public business had been developed. The 
principle was that the determination of facts and the formulation 
of policy are two separate functions and should not be performed 
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by the same agency, and that a body advisory to the policy de- 
termining agency should not be clothed with power. 

Under our system of government public officials are chosen by 
the people to determine matters of public policy and they may 
not delegate the duty. One of the characteristics of bureaucratic 
government is that the fact-finding function and the policy- 
determining function are exercised by the same official. 

A second instance of resort to the advisory method, this time 
purely in the field of politics, is the Governors’ Conference. 
The first meeting of this kind was called by President Roosevelt 
in May, 1908. A question of first-rate importance had arisen. 
Gifford Pinchot, then chief of the forestry bureau, had directed 
attention to the uneconomic treatment and serious waste of our 
national resources. The people of the United States were not 
prepared to take the long view. Our national resources seemed to 
be limitless. The warning “Be wise in time” fellondeafears. A 
bill had been introduced in Congress seeking to protect the forests 
of the Appalachians and the White Mountains. But it aroused 
no interest. The constitutionality of the bill was questioned 
and thisfurnished sufficient excuse to members of Congress unwill- 
ing to inaugurate a program of conservation. Thereupon, Presi- 
dent Roosevelt summoned the governors. Every state was repre- 
sented, and in addition to the public officials there were present a 
group of leading men of affairs, including Andrew Carnegie, 
James J. Hill, and John Mitchell, and a group of educators,— 
Alderman of Virginia, Angell of Michigan, Hadley of Yale, 
James of Illinois, Northrop of Minnesota, Remsen of Johns 
Hopkins, and Van Hise of Wisconsin. The action of the 
President in summoning the governors was widely commended 
and there was unanimity of sentiment as to the need of initiating 
a program of conservation. The closing words of James J. Hill 
were significant. The conference, he said, would “give new 
meaning to our future and new lustre to the idea of a Republic 
of living federated states: Shape anew the fortunes of this 
country, and enlarge the borders of hope for all mankind.” 

It is to be noted that the conference of governors was and. has 
continued to be purely: advisory, and that with rare exception no 
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vote has been taken upon any of the questions presented. It 
will be recalled that at the preliminary meeting of the recent 
conference held in West Baden, Indiana, much heat was en- 
gendered by the adoption of a resolution which went no further 
than to express the opinion of the assembled governors, and that 
at the Washington Conference the six points of the program 
presented by the President, looking to the enforcement of the 
Eighteenth Amendment, and the seventh, suggested by Governor 
Preuss of Minnesota, constituted a program acceptable to the 
governors rather than adopted by vote of the body. The ad- 
visory character of the conference of governors is evidently to 
be jealously preserved. 

The notion that the function of a conference is to pave the way 
for a vote by the conferees is so fixed in the minds of many 
people that nothing seems to be accomplished by mere exchange 
of ideas. This is strange when one stops to think of it, because 
the process constitutes a large part of the educational method. 
The explanation, is, I suppose, that education is erroneously 
regarded as complete with the conferring of degrees—the in- 
tellectual laying on of hands, and not to be confused with the 
practicality of living and governing. We need not be surprised, 
therefore, to find a considerable body of highly respectable opinion 
doubtful of the value of the Conference of Governors. Oneofour 
leading papers in 1913 had this to say of the assembly, ‘‘First it 
was the ‘House of Governors,’ then the ‘Conference of Governors,’ 
and now it is merely a few governors hearing themselves talk.” 

Several things should be noted in passing. The first two con- 
ferences met at Washington. A single question of policy- had 
been discussed. At the second conference the subject was the 
desirability of uniformity of legislation. Thereafter the con- 
ferences became peripatetic, the third meeting at Frankfort, Ky., 
the fourth at Spring Lake, N. J., the fifth at Richmond, Va., the 
sixth at Colorado Springs, Colo., the seventh at Madison, Wis., 
the eighth at Boston, and so on until 1922. The first had been 
called by the President of the United States, seeking the advice 
and coéperation of the governors. The later conferences came 
together, not to advise the President, but to discuss questions of 
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common interest among the states. The programs became 
diffuse and to an extent justified the newspaper comment above 
quoted. A direct result of the Conference of 1908 was to educate 
public opinion and to put it squarely behind the President, with 
the result that our public domain has been vastly increased and 
enriched. A program of conservation has been accepted and 
substantial progress made, c° utmost importance to our future 
welfare. The desirability of uniformity of legislation between the 
several states, discussed at the Washington Conference in 1910, 
contributed to clarity of view, though we are still far from appre- 
ciating the proper limits of federal action and the principle which 
ought to govern in reserving certain matters to the several states. 
The Washington Conference of Governors and Mayors, called by 
President Wilson in 1919, though marred by political controversies 
springing up after the World War, was helpful. The conference 
called by President Coolidge last October was at once reflected 
in the stand taken by the governors of several important states, 
rendering more effective the enforcement of the Volstead Act. 

In estimating the value of these conferences a distinction should 
be made between the two types of meeting, the one called by the 
President for advice, the other a meeting of governors for con- 
ference. The latter are meetings of equals for the purpose of 
exchanging views, whereas when the President invites the 
governors to Washington he does so as chief magistrate of the 
United States, charged with the exercise of public duties of the 
most important character. With the increasing complexity of 
functions which our President must perform it is of first impor- 
tance that he be able to call upon the governors of the several 
states, whenever he deems it advisable, not only to assist him in 
reaching wise conclusions but, what is of equal importance, to 
carry over to the general public the questions under consideration. 
The weakness of the conferences called by the President is due to © 
lack of sufficient data prepared well in advance by a permanent 
fact-finding agency or secretariat. 

Another valuable experiment with the advisory method is 
found in the development of the conference of British colonial 
ministers, now known as the Imperial Conference. The changes 
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which have taken place in the relations between the mother- 
country and the colonies since 1887 are important not only to the 
British Empire but to the rest of the world. One is sorely 
tempted to deal with the substance rather than the machinery 
of them. They deserve wider treatment than they have received 
in the United States. In spite of the World War we are still 
provincially minded toward international affairs, particularly in 
that great and fertile region of our country, known as the Middle 
West, teeming with life and enterprise and much that is ad- 
mirable, especially in the eyes of those of us who claim it as our 
birthplace. But I must leave the substance of these changes to 
another occasion, dealing with them only as they are revealed 
in an examination of the organization and powers of the Imperial 


Conference recently closed. 


The first Conference was held in London in 1887 in connection 
with the jubilee of Queen Victoria; the second, that of 1902, in 
connection with the coronation of Edward VII. In 1907 the 
conference was called primarily for the transaction of business. 
The discussions concerning it in the current magazines of that 
year give one a clear notion of the progress which had been made 
during the twenty years since the first conference. The United 
Kingdom was still the supreme ruler of perhaps 350 million people, 
but it was recognized and indeed commented upon by students 
of imperial relations that quite possibly the self-governing do- 
minions might in the future outrank in population and wealth 
the United Kingdom and the autocratically ruled parts of the 
Empire. As a writer in the Quarterly Review of April of that year 
said. “The potentialities of Canada are immense and so, though 
probably in a less degree, are those of Australia and South Africa.” 
He complains that the inhabitant of the United Kingdom still 
regards the colonies as more or less flourishing states of his own, 
and that the real object of the Conference was to find means for 
making the several governments work more and more in unison. 

Lord Elgin arranged the agenda for the Conference of 1907 and 
he gave first place to the question of ‘‘The Constitution of the 
Conferences.’”’ Even the question of name became important. 
As this writer declares, ‘““The Canadian Government vigorously 
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rejected the title of Council though they accepted the epithet 
of ‘Imperial’.” Australia, on the other hand, deemed it desirable 
to establish an Imperial Council consisting of representatives of 
Great Britain and the self-governing colonies, chosen ex officio 
from their existing administrations and proposed “That the 
objects of such Council shall be to discuss at regular conferences 
matters of common imperial interest, and to establish a system 
by which members of the Council shall be kept informed during 
the periods between the conferences.”’ 

In an article on Imperial Unity and Colonial Conferences, in 
the Quarterly Review of January, 1907, we read that Mr. 
Chamberlain ‘‘made some attempt at the Conference of 1902 
to recommend the formation of a ‘real Council of the Empire’ 
which might at first be advisory merely but eventually be clothed 
with ‘executive functions and perhaps also legislative powers,’ 
but he found that the leading colonial representatives were not 
prepared to move one step in this direction.’’ The proposals of 
Sir Frederick Pollock, dealing with the machinery of the Con- 
ference, indicate clearly that up to that time the functions of the 
Imperial Conferences were, in his mind at least, advisory and that 
a secretariat sitting continually should constitute a sort of fact- 
finding body, charged with responsibility to collect data for the 
discussion of the Conference at its sessions. 

Mr. Buchan, writing in The Empire and the Century, describes 
Sir Frederick’s proposal as “‘(1) an Imperial Cabinet, consisting, 
to begin with, of the British Cabinet enlarged by Colonial 
Premiers, and meeting at stated times in an Imperial session; (2) 
an Imperial Committee of the Privy Council, advisory in its 
functions, and sitting more or less continuously. This in turn 
would be fed by (3) an Imperial Commission, or Intelligence 
Department organized on a broad basis, and directed by a perma- 
nent secretary.” 

But the most important document for our purposes was the 
encyclical despatch addressed by Mr. Lyttleton in the name of 
His Majesty’s government to the self-governing colonies on 
April 20, 1905, and published with the replies received at the 
end of November. The despatch traces the development of the 
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Imperial Conference from its first meeting in 1887, showing 
that it had developed by a natural process, suggesting that the 
name “Imperial Council’? should be used instead of the name 
“Colonial Conference,’’ and that there should be a permanent 
commission appointed and paid by the United Kingdom and other 
states taking part in the Conference, to investigate facts and 
make recommendations concerning policy on matters referred 
to it by the Council. 

One sees that the value of fact-finding bodies and the advisory 
method was understood, and by some at least accepted as a 
valuable addition to parliamentary method. The self-governing 
colonies demanded power. The Foreign Office was not disposed 
to yield control of foregin affairs. It is unnecessary here to do 
more than point out that the six conferences held since 1907 
have been advisory in character and that the British, much more 
clearly than we, appreciate the association of a permanent 
secretariat or intelligence bureau with and as part of an advisory 
body. 

To return now to the consideration of fact-finding and advisory 
bodies as instruments suited to the political developments of 
recent years. On what lines should they beconstituted, and what 
should be their functions? That is to say, (1) to what situations 
may they be properly and usefully applied, (2) to whom should 
they be responsible, and (3) with what specific powers should they 
be invested? 

Concerning the first, it is obvious from the illustrations above 
cited that they may be at least usefully employed in certain 
industries and in meeting new political problems. Confining 
attention for the moment to their application to industrial 
problems it will be recalled that, from the dawn of history, food, 
clothing, and shelter have been recognized under the law as 
necessaries. In modern times we have added two others, fuel 
and transportation, and perhaps to these should be added means 
of communication. 

The World War left little doubt in anybody’s mind that these 
are necessary to human welfare and the preservation of our 
civilization. Sooner or later it will be common knowledge and 
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the common law will recognize—if it does not now recognize— 
that fuel and transportation must be included among necessaries, 
and that industries engaged in their production and distribution 
are charged with a public interest. Nice questions will, of course, 
arise. For example, granting that coal is a basic necessity and 
the industry charged with a public interest, does it follow that the 
industry producing coal-mining machinery should be included? 
The question is difficult but not insoluble. Before we can come 
to clearness of opinion education is necessary and it is here that 
the advisory relation, and fact-finding and advisory bodies play 
their important part. 

Every student of legislation accepts as fundamental the state- 
ment that a statute may not wisely be placed upon the books 
until the great majority of the public perceive the necessity for it. 
Until that time much unwise legislative tinkering can be saved 
by resort to the advisory method in studying the question. Until 
there is a clear understanding of the essential difference between 
basic and other industries much harm may be done in attempting 
by law to impose advisory relations upon unwilling and non- 
essential industries—non-essential, that is, to the production of 
basic commodities. Ina sense all industries are basic, as we dis- 
covered during the war. But a few only are essential to the 
production and distribution of material necessary to basic com- 
modities. Fact-finding and advisory bodies may be wisely set 
up in any industry, but they should be purely voluntary and with- 
out dictation of government in any industry not charged with a 
public interest. 

To pass to the question of the composition of fact-finding and 
advisory commissions, we are at once faced with the question of 
responsibility—responsibility in its technical, political sense. 
The value, to say nothing of the success of fact-finding and 
advisory bodies, requires the presence of representatives of all 
the parties in interest. It is of fundamental importance that the 
spokesman for each group or party in interest be chosen by and 
be responsible to his group. If, for example, an advisory com- 
mission were set up in the bituminous coal industry and the 
secretary of commerce, by direction of the President, representing 
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the public, were authorized to act as chairman of an advisory 
commission, it would be a mistake of first importance, if the 
President were also given power to appoint representatives of the 
operators and of the mine-workers, the other two parties in 
interest. The operators, through some form of association, 
should choose their own representatives and the mine-workers 
likewise should choose theirs. The difficulty with this proposition 
in the minds of many people is that it assumes, nay necessitates, 
the existence of a miners’ union. But are we warranted in 
denying to the mine-workers the right to organize while 
asserting the right on the part of capital? The principle 
of equality before the law demands that the workers may 
organize as well as the capitalists and it is neither fair competi- 
tion nor good economics to insist that organized capital shall be 
permitted to exclude organized labor and deal only with the 
individual. 

Let us assume then an advisory commission composed of the 
secretary of commerce, acting as chairman, and say three repre- 
sentatives chosen by the operators and three by the mine- 
workers. This commission of seven would represent all the 
parties in interest,—the public, the mine-workers, and the 
operators. If an office were established for the commission in 
the office building of the secretary of commerce so that he could 
at all times and immediately summon the other members of the 
commission to a conference, and if they in turn were at all times 
free to approach the secretary, laying before him complaints or 
suggestions, it is obvious that the President and Congress, 
acting for the public, would at all times have at hand experienced 
and practical advisers in determining questions of policy affecting 
the bituminous coal industry. Public officials charged with the 
performance of duties in respect to the industry would be well- 
informed, and both branches of the industry would have im- 
mediate and direct access to those who have it in their power to 
make or mar their industry. There can be little doubt that if 
such a body were set up in the way indicated misunderstanding 
and friction, leading to total or partial suspension of production, 
would be in most cases avoided. 
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But with what specific powers should such a commission be 
invested? Flatly and firmly it should be stated that these com- 
missions should be clothed with advisory powers only. They 
should neither be given the task of finding the facts nor per- 
mitted to determine the policy. 

It has been suggested that such bodies would invariably seek 
to extend their powers. But we have no experience with such 
bodies in dealing with industrial problems. By the act creating 
them, we have invariably clothed commissions with ad- 
ministrative and judicial as well as with advisory powers. If 
we have asked a commission to find the facts we have also given 
it power to determine a policy or at least to recommend a course 
of action. We shail not fully understand the purpose and scope 
of the advisory relation and commission until we perceive that 
its functions are limited strictly to advice. The fact-finding, the 
advisory, and the policy-determining functions are three different 
functions, and the agencies charged with the one must not be 
permitted to exercise either of the others. The three functions 
are as separate and distinct as those of the auditor who examines 
the books of the corporation, the superintendent who advises 
the management, and the officers of the company who determine 
the policy. 

I am satisfied that the most helpful move that could be made 
at the present moment in regulating the coal industry would be 
for Congress to authorize the appointment by the President of 
a permanent fact-finding commission, operating continuously, 
whose sole duty should be to inquire into the cost of production 
and distribution, the wages and profits of the industry. If 
nothing else were done, this would constitute a great step for- 
ward. But the next step is equal in importance with the first, 
namely, that the President be likewise authorized to set up 
advisory commissions, one for the anthracite industry and 
another for the bituminous coal industry, each constituted as 
above indicated and each limited strictly to the exercise of 
advisory powers, using data furnished by the fact-finding com- 
mission and upon the practical experience of its members in 
interpreting the facts found. 
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It will be observed that the legislative and executive powers 
of government would remain exactly where they are at present. 
The proposal merely furnishes a trustworthy method of finding 
facts and of furnishing expert opinion for the use of all parties. 

The application of the advisory principle and machinery to 

the solution of international problems can be dealt with briefly. 
The conditions are not fundamentally different from those 
underlying industrial problems. When the soldiers stopped 
fighting, the politicians began. The battle is less bloody but it is 
also less edifying. Selfish national interest and pride displace 
international coéperation, and the only hope of reconciliation 
lies in first ascertaining the facts, understanding the traditions, 
needs and aspirations of opposing nations, and second in deter- 
mining the policy to be pursued in the interest of humanity and 
civilization. The interests which divide nations can be settled 
and the powers codrdinated by the application of the advisory 
method and the establishment of fact-finding and advisory bodies. 
The secretariat of the League of Nations and the International 
Labor Office at Geneva are two great international fact-finding 
agencies. No one who has visited them and observed the 
results of their labors would think of dispensing with them 
unless—to use one of President Roosevelt’s expressions—he 
were moved by “weasel words’. These international agencies 
are, moreover, as essential to the preservation of facts of inter- 
national importance as the recording offices of our counties are 
necessary to the preservation of wills and conveyances. After 
the facts have been found it is necessary that they be weighed 
and sifted by a body of international experts, capable of advis- 
ing governments charged with the responsibility of formulating 
and carrying out policies. It is unnecessary to disturb existing 
constitutions. We need not modify any fundamental principle 
to set up this international advisory commission, call it by 
what name you will. 

To adopt this policy and set up these commissions, whether in 
industry or in international affairs, will make for progress almost 
without change. We have been heading toward that goal from 
the beginning. Experience ought to have been a better teacher, 
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but now at last our eyes are open to the fact that not only the 
safety of the republic but the preservation of our menaced 
civilization depends upon the adoption of some such machinery, 
backed and supported by informed and enlightened public 
opinion. 

Which shall it be, the destructive change of revolution, instant 
or prolonged, by force of arms and wreck of constitutions, or 
orderly progress by use of a neglected opportunity lying at our 
very doors, available on the instant almost without change of 
cherished institutions? The advisory relation lies at the very 
root of our civilization. From most ancient times we hear the 
call, ‘Come let us reason together!’’ It is the first fruit of the 
Christian ethic. It flows from the teaching of the Master as 
rivers flow from their sources to the sea. 


THE MISSOURI CONSTITUTIONAL CONVENTION 


ISIDOR LOEB 


University of Missouri 


Under the provisions of a constitutional amendment adopted 
in November, 1920, the voters of Missouri, at a special election 
in August, 1921, approved the plan for a constitutional conven- 
tion, to consist of two delegates from each of the 34 senatorial 
districts and 15 delegates elected at large. In order to secure 
representation from different political parties the amendment 
restricted each party to the nomination of one candidate for 
delegate in each senatorial district. The state committees of the 
two major political parties agreed also to the nomination by 
each of seven candidates for delegates-at-large, and jointly nom- 
inated a candidate for the fifteenth delegate-at-large, so that 
the convention was bipartisan inits membership. This arrange- 
ment prevented the consideration of questions involving party 
differences, except in one case where agreement was secured upon 
a compromise plan. 

The convention met on May 16, 1922 and adjourned sine die 
on November 6, 1923, after having been in session 267 working 
days. On account of the session of the legislature a recess was 
taken from December 15, 1922 to April 16, 1923. The conven- 
tion continued to meet until September 7, 1923, when another 
recess was taken to enable the committees on phraseology and 
arrangement, submission and address, and others to complete 
their reports. The convention reassembled on October 2, 1923 
and completed its work on October 5. In order to provide for 
any contingency that might arise it was decided to reconvene on 
November 6, with the understanding that the president and 
secretary with such delegates as might be present could declare 
the convention finally adjourned. 


18 


| 

if } 

{ 

i 

= 

| 

| 

| 

ii 


THE MISSOURI CONSTITUTIONAL CONVENTION 19 


Before the first recess the activities of the convention may be 
divided into two periods. During the first of these the attention 
of the members was devoted almost exclusively to the 329 pro- 
posals for changes that were submitted and to work on the 
committees to which these proposals were referred for considera- 
tion. During the second period the reports of the committees 
were debated and amended in the committee of the whole and 
finally adopted by the convention. 

Nineteen standing committees were provided, of which fifteen 
were revising committees to which the numerous proposals were 
referred. Naturally there was little for the convention to do as 
a body until the committees commenced to submit their reports. 
Public hearings were held in all cases where the desire for an 
opportunity to be heard was manifested, and these hearings in the 
case of important committees occupied much of the time of the 
members. The first two committee reports were submitted on 
July 20. One additional report was submitted in July, two 
in August, five in September, three in October, and one in Decem- 
ber. One committee had not filed its report when the convention 
adjourned for the recess on December 15. 

The convention commenced its consideration of the committee 
reports in committee of the whole on August 9. From that date 
it was continuously engaged in debating these reports, adopting 
amendments and perfecting the provisions that had been sub- 
mitted. The published debates are illuminating and reveal the 
ability and earnestness displayed by members of the convention. 
When the convention recessed on December 15, 1922, it had 
completed its work on eight reports and these had been referred 
to the committee on phraseology and arrangement, which was 
authorized to act during the recess of the convention. One of 
the reports had been acted upon in the committee of the whole but 
had not been taken up by the convention. Another report had 
been partially considered in the committee of the whole and was 
awaiting further action at the beginning of the recess. At that 
time the remaining four committee reports had not been taken up 
for consideration. 
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After reassembling on April 16, 1923, the convention resumed 
its consideration of the reports of the committees, including that 
of the committee on senatorial and representative districts which 
was not submitted until after the recess. Considerable difference 
of opinion developed regarding some of the reports not already 
passed upon, particularly those relating to education, judiciary, 
taxation, redistricting and local government. This explains the 
prolongation of the convention which it had been anticipated 
would complete its work by June 15. 

In November, 1920, when it was decided to hold a consti- 
tutional convention, there was considerable sentiment in favor 
of a general revision of the constitution. The financial depres- 
sion, particularly in rural districts, produced a reaction with the 
result that the majority of the delegates elected on January 31, 
1922 were strongly conservative. Some of the delegates were 
opposed to any revision and endeavored to secure an immediate 
adjournment of the convention. While this plan failed it was 
evident from the beginning that the convention would not be 
disposed to look with favor upon a proposal for a model con- 
stitution or any radical alterations in the existing organic law. 

At first, sentiment in the convention appeared favorable to the 
submission of a revised constitution as a whole. The various 
committees presented reports recommending general revision 
of the article or articles that had been referred to them. Later, 
however, the members became convinced that this plan would 
probably result in the rejection of all the work of the convention, 
and it was accordingly decided to propose a series of 21 amend- 
ments, any or all of which may be adopted or rejected. While, 
as a rule,.all changes in an article are included in one amend- 
ment, exceptions have been made in case of propositions con- 
cerning which considerable difference of opinion is anticipated. 
In order to avoid opposition to the revised article, the disputed 
matters have been submitted as separate amendments. The 
convention decided to submit the proposed amendments to the 
voters at a special election to be held on February 26, 1924. 

An examination of the amendments proposed by the conven- 
tion makes it clear that no revolutionary revision has been 
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attempted. Of the fifteen articles in the constitution of 1875, 
eight are left substantially unchanged except in particular 
sections and even in these the changes, for the greater part, 
relate to minor and relatively unimportant matters. The seven 
articles in which significant changes have been recommended are 
those relating to the legislative, executive and judicial depart- 
ments, respectively, suffrage and elections, counties, cities and 
towns, revenue and taxation, and education. It is of interest to 
note that these are the articles in which amendments have been 
most frequently sought, and whose defects were chiefly respon- 
sible for the decision to hold a constitutional convention. 

Before considering the changes proposed in these seven arti- 
cles it is desirable to indicate briefly the more important modi- 
fications in the other parts of the constitution. No change is 
made in the preamble or in the articles dealing with boundaries 
and distribution of powers, and the article on impeachments con- 
tains only two minor changes of which one is purely formal. In 
the important article containing the bill of rights, the most 
significant change is the inclusion of a provision that an ‘‘indict- 
ment or an information shall be sufficient if it state in plain 
and concise language the facts constituting the alleged offense.’’ 
This is an attempt to do away with the quashing of indictments 
on account of purely formal defects. Only two other changes are 
made in this article: one takes away from the jury in a libel 
case the right to determine the law as well as the facts, while the 
other provides that religious corporations may hold personal 
property and expands their right to hold real property so as to 
include all used for missionary, charitable and educational 
purposes, but prohibits their holding real estate for more than 
six years except that used’ solely for non-gainful religious, chari- 
table and educational purposes. 

The article on corporations in the present constitution is 
distinguished for its restrictive features introduced for the pro- 
tection of stockholders and the public. Much of the opposition 
to a constitutional convention arose from the fear that corporate 
interests might be able to secure a modification of these provi- 
sions. It is therefore particularly significant that changes were 
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made in only three of the twenty-seven sections in this article. 
A provision that preferred stock may not be issued without the 
consent of all stockholders was changed so that the consent of 
those owning two-thirds of the stock would be sufficient. The 
section prohibiting discrimination by railroads was amended so 
as to remove the conflict with the federal Transportation Act. 
The third change was a minor one designed to insure the valid- 
ity of corporate securities issued in accordance with legal 
authorization. 

In the article on the militia the exemption from military 
service of those having religious scruples against bearing arms 
has been omitted, and several changes have been introduced 
for the purpose of making the system more efficient. The regi- 
mental officers are to be elected by the officers instead of the 
whole body of men in the regiment, and in active service all 
officers are subject to transfer or assignment as the commanding 
general may direct. The present provision restricting the for- 
mation of volunteer companies to infantry, cavalry and artillery 
is enlarged so as to recognize other branches of military service. 

A new section is proposed, in the article dealing with miscel- 
laneous provisions, prohibiting public officials and employees 
from appointing relatives to public positions. An existing sec- 
tion is also amended to make clear the power of the legislature 
to remove from office for cause all officers not subject to impeach- 
ment. A separate amendment under this article applies to 
Kansas City alone, and authorizes that city under certain con- 
ditions to pay for certain improvements out of the proceeds of 
general bond issues and to reimburse out of such proceeds those 
who have paid assessments for such improvements. 

The article on the mode of revising and amending the consti- 
tution has been changed by omitting the sections providing for 
the holding of a constitutional convention, and by requiring the 
publication of proposed constitutional amendments in two issues 
of two newspapers in each county, representing the two dominant 
political parties, instead of in one newspaper in each county once 
a week for four weeks, as required at present. While the pro- 
vision for a constitutional convention is omitted, it would still 
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be possible to secure such a convention by initiative petitions, 
or the legislature could make such provision in the exercise of its 
general powers. 

Of the seven articles in which important changes have been 
recommended article IV relating to the legislative department 
is first in order. The provision regarding senatorial districts 
aroused more controversy than any other section in this 
article. The existing constitutional provisions require the 
legislature to make a new apportionment after each United States 
census, and provide that the districts shall be ‘‘compact” and 
‘fas nearly equal in population as may be.” It is also provided 
that if the legislature fails to comply with this requirement, 
the governor, secretary of state and attorney-general shall make 
such redistricting. In practice the legislature has regularly 
failed to exercise this function, and the opposing political party 
has claimed that the successive redistricting by the three state 
executive officials has been characterized by the worst examples 
of gerrymandering. More recently, when the swing of the politi- 
cal pendulum brought the other party into power again, the re- 
districting made by the three executive officers was challenged, 
and the supreme court held that the adoption of the initiative 
and referendum amendment to the constitution had repealed the 
provision giving this power to such officials. 

The bipartisan character of the constitutional convention made 
it extremely difficult to secure any agreement regarding this 
matter, but a compromise was finally reached. Under the 
proposed amendment the districting in accordance with the rule 
of apportionment for both representatives and senators is taken 
away from the legislature and conferred upon the governor, 
secretary of state, attorney-general, state auditor and state 
treasurer, or a majority of them. Their decision is not to be 
subject to the referendum, and failure to act is declared to be 
cause for impeachment. The first apportionment under this 
system is to be made in 1925. ‘This plan is a great improvement 
over the existing system under which the senatorial districts 
have not been rearranged since 1901. Another proposed change 
in the organization of the legislature repeals the provision under 
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which the city of St. Louis is divided into representative dis- 
tricts, each of which is given not less than two nor more than four 
members, so that the single-ticket plan would prevail in that 
city as in all the counties of the state. 

The present inadequate per diem of members of the legis- 
lature is increased from five dollars to ten dollars, and this is 
reduced to two dollars instead of one dollar after seventy days. 
In revising sessions (one each ten years) the period in which full 
pay can be received is reduced from one hundred and twenty days 
to ninety days. Moreover, while no limit is fixed by the existing 
constitution on the period during which full pay can be received 
in extra sessions, it is now proposed that a limit of thirty days 
shall be established for this purpose. Mileage is also restricted 
to ten cents per mile. Further, in an effort to cure extravagance 
in such matters as the appointment of clerks, it is provided that 
the total daily expense for officers and employees shall not exceed 
$400 for the house and $300 for the senate in regular sessions, 
and $200 and $150 respectively during extra sessions. 

Only one change has been proposed in the provisions relating 
to legislative procedure. Under the constitution of 1875 no law 
except the general appropriation act could go into effect until 
ninety days after adjournment unless the legislature by a two- 
thirds vote in each house provides otherwise. As the supreme 
court has held that the adoption of the optional referendum took 
away this power of the legislature, except in case of laws necessary 
for the immediate preservation of the public peace, health or 
safety, the section has been changed to conform to this decision. 
As any act making appropriations for the expenses of state 
government, for maintenance of state institutions and for support 
of the public schools is not subject to the referendum, it is pro- 
vided that such acts may go into effect at any time fixed by the 
legislature. 

The numerous limitations upon legislative power are retained 
practically without any important modifications. It is proposed 
that the prohibition upon the granting of public money in aid 
of individuals shall not be construed to prevent aid for indigent 
mothers having dependent minor children, and that the existing 
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provision under which cities may pension firemen and grant 
relief to their widows and minor children shall be extended so 
as to apply equally to policemen. New sections authorize the 
legislature to enact compulsory or elective workmen’s compensa- 
tion laws, and provide that limitations upon legislative power 
shall also apply to laws initiated by the voters. 

In addition to the foregoing proposals, which are all included 
in one amendment, there are three amendments dealing with 
matters falling under the legislative article submitted as separate 
propositions. One of these requires the legislature to provide 
by law for the safeguarding and promotion of the public health. 
The opposition of certain groups to such measures as compulsory 
vaccination, is probably responsible for the submission of this 
section as a separate amendment. Another separate amendment 
authorizes the issue of additional bonds, not exceeding $4,600,- 
000, to complete payment of bonuses to the soldiers and sailors 
of the World War. Substantially the same amendment was 
proposed by the legislature in March, 1923; its inclusion by the 
constitutional convention with the proposed amendments was 
probably intended to facilitate earlier adoption. 

The most important of these three separate amendments is 
the one modifying the existing provisions for the initiative and 
referendum. These devices were introduced in Missouri by a 
constitutional amendment adopted in 1908. The initiative 
has been used from the beginning without exciting much con- 
troversy, but the extensive use of the referendum in 1921 by one 
political party to block the legislative program of the party in 
power led to much discussion and demand for changes which 
would make each process more difficult. Under the amendment 
proposed by the constitutional convention the initiative is to 
be restricted to constitutional amendments and general laws, 
instead of being applicable to all laws as at present. The number 
of voters required for petitions has been increased from “‘not more 
than eight per cent”’ to “‘at least eight per cent’’ and to “‘twelve 
per cent” for the initiation of laws and constitutional amend- 
ments, respectively, and from “five per cent” to ‘‘at least ten 
per cent”’ for the referendum. The basis on which the percent- 
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ages are figured is now made the total vote for governor instead 
of that for judge of the supreme court, thus still further increasing 
the number required. A petitioner who is unable to write must 
have his mark witnessed by two persons, and where registration 
is required the signer must be a registered voter. Finally, in 
the case of the referendum the form of the question on the ballot 
is ‘‘Shalli the act of the general assembly be rejected,” thus re- 
quiring an affirmative vote to reject instead of a negative as under 
the existing provision. In this way the tendency of the unin- 
formed voter to cast a negative vote will be an advantage instead 
of a detriment to the act of the legislature that becomes subject 
to the referendum. 

In the executive department there have been introduced 
provisions for a budget that will materially improve the financial 
administration and prevent extravagance. The biennial fiscal 
period is changed so as to begin July 1 and end June 30 of the 
second year thereafter. At the beginning of each general assem- 
bly in January the governor is to submit the budget for the 
ensuing biennium containing a detailed statement of proposed 
expenditures and estimated revenues with recommendations 
regarding taxation or loans, if any, for increase or decrease of the 
revenues. The expenditures recommended are to be based upon 
itemized estimates submitted to the governor by the different 
administrative departments, boards and officers. All of these 
estimates are subject to revision by the governor before being 
presented to the legislature. The latter body may reduce or 
strike out items, but may not increase or add new items. The 
governor is given the right to be heard on matters relating to the 
budget, and the heads of executive departments may be required 
to appear in either house of the legislature to answer inquiries 
relating to it. Special provisions exist for the expenditures of the 
legislature and judiciary. After the budget has been finally 
passed the legislature may enact other appropriation measures, 
but only on condition that revenues to pay such appropriations 
remain unappropriated or are specially provided for; all of such 
measures must be separate bills for a single purpose and are 
subject to the governor’s veto. 
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The second significant change in the executive department 
is the provision for a consolidation of all administrative work 
in not to exceed twelve departments. Five of these depart- 
ments are substantially the same as those now existing and are 
to be presided over by elective heads in four cases and by*an 
elective board in the other, but the legislature is left free to 
determine the organization of the other seven departments. The 
adoption of this plan would do away with numerous indepen- 
dent boards and commissions, and by bringing all administrative 
business of the same kind under one department would eliminate 
duplication and promote efficiency. 

Existing and somewhat antiquated provisions regulating in 
detail the method of making election returns for state officers 
are eliminated, and this matter is left to be regulated by law. 
It is also provided that the salaries of such officers, as fixed by 
law, shall be full compensation for all official or ex-officio services 
performed. ‘The semi-annual report these officers are required 
to make to the governor regarding disbursements is now made to 
apply also to all money and other property received by them. 

By the proposed amendment, of the judiciary article it is. 
intended to provide a simplification of the court system and to 
prevent delays and congestion of the dockets. ‘The most impor- 
tant innovation is the proposal for the creation of a judicial 
council consisting of the chief justice of the supreme court, the 
presiding judges of each of its divisions, the presiding judges of 
the Kansas City and Springfield courts of appeals, a judge of the 
St. Louis court of appeals and three circuit judges. This body 
is to meet at least once annually, and is given the power to pro- 
vide such rules and forms of procedure in all courts as do not 
deny any remedy or any substantive right given by law. This 
will be an improvement over the present method of having these 
matters regulated by the legislature, though all rules made by 
the council are subject to legislative change or repeal. The 
judicial council is also given power to provide for the transfer 
of cases from one court of appeals to another, and to assign 
circuit judges to assist judges of other circuits, the courts of 
appeals or the supreme court. In this way congestion in some 
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courts can be relieved while the judges of others in which busi- 
ness is limited will be called upon to do their share of work, 
thus assisting to expedite the administration of justice. 

The number of judges of the supreme court remains the same, 
but it is proposed that the chief justice shall be elected by the 
voters, as such, instead of being elected by the court. He is to 
be the president of the judicial council and the chief adminis- 
trative officer of that body and the supreme court. The two 
divisions of the supreme court are retained, but as the chief 
justice is not assigned to a division each will consist of the same 
number of judges. The existing provision for assigning all 
criminal cases to one division is omitted, and the chief justice 
is given the power of making assignments of matters to each 
division. Cases may be transferred from a division to the court 
en banc as at present but, in addition, the chief justice may order 
such transfer, thus providing additional security for harmonizing 
decisions of the courts of appeals and the supreme court. 

On account of the increased business of the St. Louis court of 
appeals the number of its judges has been increased from three 
. to six, to sit in two divisions. The three existing commission- 
ers of that court, as well as the four commissioners of the supreme 
court, are abolished and the legislature is prohibited from provid- 
ing such commissioners in the future. The supreme court may 
abolish or reéstablish its divisions from time to time, and the 
judicial council may create additional divisions of the supreme 
court or courts of appeals for a period not exceeding ninety days, 
the additional judges necessary for such purpose to consist of 
circuit judges transferred by the judicial council. 

The terms of the judges of the courts of appeals are reduced 
from twelve to eight years, and the pecuniary jurisdiction of such 
courts is increased from $7500 to $10,000, with the right retained 
by the legislature to increase or diminish this amount. The 
committee on judiciary recommended the establishment of a 
county court in each county to take over probate business and 
part of the jurisdiction of circuit courts; and also recommended 
the reduction of the number of circuits to fifteen. These recom- 
mendations were not approved, so that existing probate and 
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other local courts are not disturbed except that the legislature is 
given power to change or abolish them. 

Four important changes have been provided in the article 
on suffrage and elections. The first, by restricting the right 
to vote to citizens of the United States, strikes out the existing 
provisions under which certain aliens have the suffrage. Another 
change makes it possible to open ballot boxes in any case in which 
the violation of the laws governing elections or nominations is 
under investigation or at issue instead of being restricted, as at 
present, to cases of contested elections. The legislature will 
be required to regulate the registration of voters in all cities 
having a population of more than 10,000 inhabitants, the exist- 
ing constitution limiting this power to those cities having more 
than 25,000 inhabitants. Further, it is proposed to add a new 
section requiring the legislature to enact laws regulating primary 
elections and conventions,. giving political parties the option 
of nominating their candidates by either method. As it was 
recognized that this provision would be opposed by the supporters 
of the present state-wide direct primary, the convention decided 
to submit it as a separate amendment. 

The article relating to counties, cities, and towns has been 
changed in accordance with the demand for improvement in 
this field. The constitution makes a classification of cities, 
takes from the legislature all power over this matter, and strength- 
ens the restrictions upon local and special legislation affecting 
cities. The home rule charter plan which was invented by the 
constitutional convention of 1875 for cities of more than 100,000 
population is now extended so that any city of 3,000 population 
or more may draft its own charter. The home rule charter 
remains subject to the requirement that it must be consistent 
with the constitution, but as regards acts of the legislature this 
requirement applies only to ‘‘general laws of the State relative 
to matters of general state concern or operation.”’ 

Of outstanding importance is the declaration that cities that 
have adopted these special charters shall possess general powers 
in matters of local concern and municipal government. This 
reverses the present rule that cities possess only enumerated 
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powers, and the adoption of the new plan would greatly simplify 
the entire matter of city government. 

While express recognition is given to the right of a city to 
define and control its own police department, it is provided that 
in cities with a population of 70,000 or more there shall be a 
police commissioner or board of police commissioners, who may 
be removed by the governor at his discretion, though he has no 
authority to fill any vacancy. Elections, control over public 
utilities, and examination and auditing of accounts in cities re- 
main subject to legislative regulation. 

The legislature is authorized to provide for the extension of 
the boundaries of cities so as to include contiguous territory in 
any adjoining county. This is primarily for the benefit of St. 
Louis. A plan is also provided whereby the question of uniting 
the City of St. Louis and St. Louis County with a partial or entire 
consolidation of their governments may be submitted to the 
voters and go into effect, if approved by a majority of the voters 
of each unit. A provision whereby adjoining counties might be 
consolidated could also be used to relieve the St. Louis situation. 
Another provision for the special benefit of St. Louis requires 
members of its board of aldermen to be nominated and elected 
by wards until otherwise provided by charter. 

City zoning is expressly recognized by a provision authorizing 
any city to divide its territory into zones or districts, and to regu- 
late the use of land and structures within such zones to the extent 
and in the manner provided by general laws passed by the legis- 
lature. Excess condemnation is also authorized whenever it is 
judicially determined that property in excess of that needed for 
any public improvement is required to protect or preserve the 
improvement, and the quantity condemned is reasonable. 

In addition to the provision for consolidation of adjoining 
counties and changes in county boundaries, there are several 
other proposals affecting counties. The prohibition upon sheriffs 
and coroners succeeding themselves is repealed; the power of the 
county court to fill vacancies in these offices is taken away, and 
devolves upon the governor; and the legislature is required to 
provide a uniform system of accounting for all county offices. 
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The article on revenue and taxation received considerable 
attention at the hands of the convention and its committees: 
The chief controversy arose over the question of the general 
property tax, with the result that a compromise was effected and 
the legislature left free either to continue this system as now in 
force, or to classify different kinds of property and provide 
different bases of valuation and forms of taxation for each class, 
subject to the proviso that all property in each class be subjected 
to a uniform rate. This would give the legislature greater free- 
dom in adapting the system of taxation to modern conditions 
and forms of property. On account of the differences of opinion 
concerning this question, the proposition is submitted as a sepa- 
rate amendment, to which has been joined a section relating to 
the taxation of motor vehicles. 

Another question involving differences of opinion was the 
abolition of the present ex-officio state board of equalization and 
the substitution in its place of an appointive state tax commis- 
sion. A compromise proposal to abolish the state board of 
equalization is made without any recommendation as to a sub- 
stitute, thus leaving the legislature free to provide an agency 
to perform the duties. Here again the controversy resulted in 
the decision to submit the proposal as a separate amendment. 

A third amendment proposes a general revision of the re- 
maining sections of the article on revenue and taxation. About 
one-half of the sections remain substantially unchanged. The 
present exemption from taxation of cemeteries is changed, so as 
not to apply to those held for private profit; as to public ceme- 
teries it is extended to property held in trust for purposes of 
improvement, and also includes exemption from special assess- 
ments for local improvements. The amount of real estate 
exempt from taxation, when used for religious purposes, is slightly 
increased; while the exemption of property used for educational 
and charitable purposes, or belonging to agricultural and horti- 
cultural societies not operated for private profit, is widely ex- 
tended to cover not only a limited amount of real estate, as under 
the present constitution, but also such property as endowments 
or income. 
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Few changes are proposed in the strict limitations upon the 
rate of taxation. The maximum rate for state purposes is actu- 
ally decreased from fifteen cents to ten cents on the $100 valua- 
tion, and the rate for paying the interest on the certificates 
of indebtedness is reduced from three cents to one cent. The 
legislature by a two-thirds vote of each house may levy a tax 
not exceeding two cents on the $100 valuation, to be applied to 
the payment and retiring of such certificates. Because of diffi- 
culty that has been experienced in raising sufficient revenue for 
public schools, the -maximum rate for school purposes has 
been increased to one dollar and fifty cents on the $100 valua- 
tion, but any increase above seventy-five cents in cities of 70,000 
inhabitants or more or in districts maintaining a four-year high 
school, and above forty cents in other districts, cannot be made 
without the consent of a majority of the voters; for any increase 
between one dollar and one dollar and twenty cents a two-thirds 
majority is necessary, and for any increase above the latter 
amount a three-fourths vote is required. The rate determined 
at the election will remain in force for such time as stated in the 
notice of election, not to exceed four years unless later changed 
by like notice and vote. 

No substantial change has been made in the limitations 
imposed upon the amount of debt that may be incurred by the 
state and its local subdivisions, except that the existing provi- 
sions under which cities of 75,000 population or more may borrow 
money on the security of their public utilities have been extended 
to all cities and municipal corporations. A significant change 
has been made, however, in the provision making the bonds pay- 
able in annual serial installments, thus avoiding the danger of 
loss of sinking funds through mismanagement or corruption, and 
also making it possible to sell the bonds at a better rate. Another 
important change is the provision authorizing municipal corpora- 

tions to borrow money for establishing a permanent improve- 
ment revolving fund, to be used in paying for improvements made 
by special assessments against the property specially benefited. 
If the city pays for such improvements and later collects from the 
property-owners, the contract price will be greatly reduced be- 
cause the contractor will not need to include anything to cover 
risk of invalidity of special tax bills or expenses of collection. 
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It has been estimated that a provision of this kind will each year 
save property-owners an amount equal to many times the cost 
of the constitutional convention. 

The most important changes proposed in the amended arti- 
cle on education are the substitution of an elective state board 
of education for the present ex officio board and the provision 
for a commissioner of education, appointed by the board and 
removable at its discretion, to take the place of the present 
elective state superintendent of schools. The board of education, 
to consist of six members, is to have general supervision of in- 
struction in the public schools and is to prescribe the duties of 
the commissioner. For many years educational associations 
and friends of education have been urging changes of this char- 
acter, though the majority have favored an appointive rather 
than an elective board of education. Other changes proposed 
in this article include authorization for the legislature to provide 
for, but not compel, instruction of persons above or below the 
school age, and recognition of the right of the general assembly 
to retain, establish, maintain and prescribe the method of 
management of other free educational institutions. 

A pamphlet has been issued by the constitutional convention 
containing in parallel columns the proposed amendments and the 
sections of the present constitution that are affected thereby, 
a brief address to the people also being included. This pam- 
phlet has been issued in numbers sufficient to supply all interested 
voters. 

It is difficult to predict the action of the voters on the proposed 
amendments. Considerable criticism has been aroused on 
account of the long period during which the convention was in 
session and the great expense incurred. This has prejudiced 
many voters against the recommendations of the convention. 
On the other hand, individuals and groups have formed an 
Association for Constitutional Amendments to conduct a cam- 
paign for the adoption of the amendments and, at present, 
(December, 1923) this association appears to be receiving favor- 
able responses to its appeal for financial and other support. 
The fact that the voting will be at a special election favors the 
amendments, and if the interest of the voters can be aroused 
it is probable that some, if not the majority, of the amendments 
will be approved. 
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PUBLIC AGENCIES AND PRIVATE AGENCIES 


JAMES D. BARNETT 
University of Oregon 


Is there any fundamental distinction between so-called ‘“‘public”’ 
and “private” agencies, officers, institutions, corporations, asso- 
ciations, persons—legal entities and quasi-entities of all sorts? 
It is the theory of the courts that such a distinction exists, but 
their attempts through a maze of decisions' logically to establish 
a principle of distinction have been futile. 

Several bases of distinction have been adopted by the courts, 
including, first, the purpose or interest involved. ‘‘An office 

5 seems to comprehend every charge or employment 
in whieh the public is interested.’’? Thus ‘private corporations 
are those which are created for the immediate benefit and ad- 
vantage of individuals. . . . Public corporations are those 
which are created for public purposes. ’’* 

However, it is held that the whole interest in the corporation 
must be public to make it a public corporation. ‘‘Public cor- 
porations are political corporations or such as are founded wholly 
for public purposes and the whole interest in which is in the 
public. The fact of the public having an interest in the works or 
property or the object of a corporation, does not make it a public 
corporation.’’* But it is now well established that even when the 
state is the sole owner of the stock of the corporation, the state 
and the corporation may be absolutely distinct, and the corpora- 


1 For the present purpose it has been considered sufficient generally to cite only 
a few illustrative cases. 

2 Michael v. State, 163 Ala. 425, 50 So. 929 (1909). 

3 Dartmouth College v. Woodward, 1 N. H. 111, 115 (1817). 

‘Ten Eyck v. Delaware and Raritan Canal Co., 3 Harr. 200, 203. (1841). 
See also Dartmouth College v. Woodward, 4 Wheat, 518, 4 Law. ed. 629, 630 
(1819); Story, J., ibid. 629, 666, 667; State Bank of Ohio v. Knoop, 16 How. 368, 
14 Law. ed. 977, 982 (1853); Baring v. Dabney, 19 Wall. 1, 22 Law. ed. 90, 93 (1874). 
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tion a private corporation.5 Likewise, according to one view, 
political parties ‘‘are voluntary associations, pure and simple, 
while the functions they perform relate in the main to public 
concerns. ’’¢ 

However, private corporations that are ‘‘affected with a 
public interest’’ form a separate class of ‘‘ quasi-public” corpora- 
tions.? ‘‘Corporations, other than municipal, which are purely 
public, naturally divide into [quasi-] public and private corpora- 
tions; that is, into those that are agencies of the public affecting it, 
and those which only affect it indirectly.’’* The directors of a 
railroad thus act “‘in the double capacity as agents for the com- 
pany and as trustees for the public, clothed with an important 
trust.”® The corporation is thus both private and public. 

Moreover, it appears that ‘‘public” and ‘“‘private” are here 
only relative terms. ‘‘Plainly circumstances may so change in 
time or so differ in space as to clothe with such an [public] 
interest what at other times or in other places would be a matter 
of purely private concern.’ But the rigidity of custom has 


5 Bank of the United States v. Planters’ Bank, 9 Wheat. 904, 6 Law. ed. 244 
(1824) ; Briscoe v. Bank of Kentucky, 11 Pet. 257, 9 Law. ed. 709, 730 (1837); Curran 
v. Arkansas, 15 How. 304, 14 Law. ed. 705, 708 (1853); United States v. Strang, 
254 U. 8. 491, 65 Law. ed. 368 (1921). Contra. Dartmouth College v. Woodward, 
1 N. H. 111, 117 (1817); Story, J., Dartmouth College v. Woodward, 4 Wheat. 518, 
665, 669, 4. Law. ed. 629, 666, 667 (1819); “What was this corporation in fact? 
A mere legal entity ; a mere agent of the state, existing for thestate. . . . The 
metaphysical personage only was liable; and the promise [of the corporation], if it 
is not to be treated as a mere delusion and phantom, was the promise of the state 
itself through that personage.’’ Story, J., dissenting, Briscoe v. Bank oi Ken- 
tucky, 11 Pet. 257, 9 Law. ed. 709, 737, 745 (1837). 

* Ladd v. Holmes, 40 Ore. 167, 184, 66 Pac. 714, 720 (1901). See also Attorney 
General v. Barry, 74 N. H. 353, 68 Atl. 192 (1907). 

7 Munn v. Illinois, 94 U. S. 113, 24 Law. ed. 77 (1877); McCarter v. Firemen’s 
Ins. Co., 74 N. J. E. 372, 73 Atl. 80, 82 (1909). 

8 Foster v. Fowler, 60 Pa. St. 27, 30 (1869). 

® Pueblo v. Arkansas Valley Railroad (Co. v.) Taylor, 6 Colo. 1, (1881). 

10 Block v. Hirsh, 256 U. S. 135, 65 Law. ed. 865, 870 (1921). ‘‘It must be 
admitted that many things are considered a public use now that were not so con- 
sidered a half or even a quarter of a century ago, and it may be, and it is probable, 
that in the not distant future many things which are now considered a private use, 
by the changing conditions and evolution of business, will of necessity become a 
public use.” State v. Superior Court for Thurston County, 42 Wash., 660, 85 Pac. 
666, 668 (1906). 
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of course a conservative influence, in spite of changing con- 
ditions.’! 

All this is confusing. The difficulty lies in the fact that all 
institutions must necessarily, at least from the modern view- 
point, be conceived as founded for the public benefit. This 
fact has been admitted by the courts. ‘‘All corporations, 
whether public or private, are in contemplation of law, founded 
upon the principle that they will promote the interest or con- 
venience of the public.’’” 

In the feudal state there is no distinction between public 
agencies and private agencies. ‘‘Jurisdiction is property, office is 
property, the kingship itself is property.”* And some traces 
of this condition appear in modern English law.“ In this coun- 
try, although the general idea of an office as property has re- 
ceived some acceptance, it has for the most part been aban- 
doned.** As the feudal emphasis upon individual interests 


1 In deciding whether a tax is for a “‘public purpose,” the courts ‘“‘must be 
governed mainly by the course and usage of the government, the objects for which 
taxes have been customarily and by long course of legislation levied, what ob- 
jects have been considered necessary to the support and for the proper use of the 
government.’ Citizens’ Savings and Loan Association v. Topeka, 20 Wall. 655, 
22 Law. ed. 455, 461 (1875). 

12 Ten Eyck v. Delaware Co., 3 Harr. 200, 203 (1841). See also Regents of the 
University of Maryland v. Williams, 9 Gill. & J. 365, 399 (1838); Rundle v. Dela- 
ware and Raritan Canal, 1 Wall. C. C. 275, 290 (1849); Mills v. Williams, 33 N. C. 
558, 561 (1850). Cf. J. P. Davis, Corporations, I, 27-32 (1905); G. H. Sabine, in 29 
Philosophical Review, 314 (1920); G. H. Sabine and W. J. Shepard in introduction 
to K. Krabbe, Modern Idea of the State (Sabine and Shepard’s trans.), lx (1922). 

13 F. Pollock and F. W. Maitland, History of English Law, I, 230-1 (1903). 

14 “* Offices, which are the right to exercise a public or private employment, and 
to take the fees and emoluments thereto belonging, are also incorporeal heredita- 
ments; whether public, as those of magistrates; or private, as of bailiffs, receivers, 
and the like. For a man may have an estate in them.’’ Blackstone, Commen- 
taries, bk. 2, p. 36. See also Knoup v. Piqua Bank, 1 Ohio St. 603, 616 (1853). 

18 Hoke v. Henderson, 4 Dev. L. 1 (1833); Ekern v. McGovern, 154 Wis. 157, 
142 N. W. 595, 623 (1913); Cleveland v. Luttner, 92 Ohio St. 493, 111 N. E. 280 
(1915). 

16 State v. Dews, R. M. Charlit. 397, 400 (1835); Ex parte Hennen, 13 Pet. 230, 
10 Law. ed. 138, 153 (1839); Taylor v. Beckham, 178 U. 8. 548, 44 Law. ed. 1187, 
1200 (1900); State v. Hendrick, 2418. W. (Mo.) 402, 422 (1922); 25 Am. Dec. 701. 
But in the well-established classification of public agencies into offices proper and 
employments, while property character is generally denied to the former, it is 
ascribed to a considerable extent to the latter. B. Wyman, Administrative Law, 
159-166 (1903); F. J. Goodnow, Principles of the Administrative Law of the United 
States, 222-5 (1905); 25 Am. Dec. 701. ° 
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makes a fundamental distinction between public and private 
persons impossible, so the modern emphasis upon the general 
interests has logically the same result. . 

Difference in function has also been made the basis of dis- 
tinction between public and private persons. ‘‘An office is a 
right to exercise a public function or employment;’’” or, most 
widely accepted, ‘‘the term ‘office’ implies a delegation of a 
portion of the sovereign power of the government to the person 
filling the office.”** And a corporation ‘‘organized to exercise 
f part of the sovereign power of the state” is a “govern- 
mental or political body.’*® On the other hand, it is also estab- 
lished that ‘‘a corporation may be private although it performs 
a public duty.’’¢ 

Moreover, functions performed by the state have been divided 
by the courts into two classes, ‘‘public” (‘‘political,” ‘‘sover- 
eign,” ‘‘governmental’”’) and “private” (‘‘business, commer- 
cial’’)—and the state thus becomes two distinct legal persons in 
one. ‘‘When the United States enters into commercial business, 
it abandons its sovereign capacity and is to be treated like any 
other corporation.’’*! Where, however, the functions are con- 
sidered to be ‘‘governmental,” and they are performed by the 
state indireetly through a corporation created by the state, 
the corporation is a public agency. ‘‘When the business 
undertaken by the corporation is that of the state, and not a 

17 Waldo v. Wallace, 12 Ind. 569, 572 (1859). 

18 Olson v. Scully, 296 Ill. 418, 129 N. E. 841, 842 (1921). “‘A clergyman, in the 
administration of marriage, is a public officer, and in relation to this subject, is 
not at all distinguished from a judge of the superior or county court, or a justice 
of the peace, in the performance of the same duty.’”’ Goshen v. Stonington, 4 
Conn. 209, 218 (1822). 

19 Wood v. Quimby, 20 R. I. 482, 40 Atl. 161, 163 (1893). 

20 Trustees of Exempt Firemen’s Fund v. Roome, 93 N. Y. 313, 321 (1883). 
See also Dartmouth College v. Woodward, 4 Wheat, 518, 4 Law. ed. 629, 658 (1819); 
Georgia Hussars v. Haar, 118 8. E. (Ga.) 563, 564 (1923). 

21 Salas v. United States, 234 Fed. 842, 844 (1916). See also Bank of the United 
States v. Planters’ Bank, 9 Wheat. 904, 6 Law. ed. 244 (1824); Hall v. Wisconsin, 
103 U. 8. 55, 26 Law. ed. 302, 305 (1880); South Carolina v. United States, 199 U. 8. 
437, 50 Law. ed. 261, 267 (1905); United States v. Strang, 254 U. S. 491, 65 Law. ed. 


368 (1921); Sloan Shipyards Corporation v. United States Shipping Board Emer- 
gency Fleet Corporation, 258 U. 8. 549, 66 Law. ed. 762 (1922). 
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mere private business, the fact that the government uses the 
medium of a private corporation in conducting this business in- 
stead of conducting it in its own name, should make no differ- 
ence, and the government cannot then be sued by suing the 
corporation any more than the government could be sued 
directly.’’2* 

This doctrine has been applied by the courts especially in 
cases of municipal corporations, whose ‘‘dual character’’ is thus 
described: ‘‘They exercise powers which are governmental and 
powers which are of a private or business character. In the 
one character a municipal corporation is a governmental sub- 
division, and for that purpose exercises by delegation a part of 
the sovereignty of the state. In the other character it is a mere 
legal entity or juristic person.’’* But the courts have been 
unable to establish any principle for a distinction between the 
two classes of functions in this connection, and the utmost con- 
fusion has necessarily resulted. ‘‘It must be admitted that 
many of the distinctions that this court, as well as other courts of 
last resort, have made between what are designated the public 
and private powers, duties, and liabilities of municipal corpora- 
tions are difficult to understand.’’* 

With similar difficulty” the courts have distinguished “ offices”’ 
proper from other agencies, and especially from ‘‘employments.”’ 
‘“‘ Although an office is ‘an employment’ it does not follow that 
every employment is an office.’’* Various bases of distinction 
have been applied, but the tendency has been to depend chiefly 


22 Southern Bridge Co. v. United States Shipping Board Emergency Fleet 
Corporation, 266 Fed. 747, 750 (1920). See also Ballantine v. Alaska Northern 
Railway Co., 259 Fed. 183 (1919). 

*3 Vilas v. Manila, 220 U. 8. 345, 55 Law. ed. 491, 495 (1911). “‘A municipal 
corporation may perform the functions of a private corporation. . . . But 
that by so doing it loses its distinctive municipal character is a proposition that 
does not require discussion.’””’ Lehigh Water Company’s Appeal, 102 Pa. St. 
515, 528 (1883). 

*4 Kippes v. Louisville, 140 Ky. 423, 131 S. W. 184 (1920). 

6 There is a “‘wilderness of law upon the simple but difficult question.” Harti- 
gan v. Board of Regents of West Virginia University, 49 W. Va. 14, 38 S. E. 698, 
701 (1901). 

*6 United States v. Maurice, 2 Brock 96, 26 Fed. Cas. 1211, 1214 (1823). 
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upon the nature of the functions performed. ‘‘The term ‘office’ 
implies a delegation of a portion of the sovereign power to, and 
the possession of it by, the person filling the office, while an 
‘employment’ does not comprehend a delegation of any part of 
the sovereign authority.”?” However, the term “office” has 
often been applied by the courts to “positions in the public 
service to which little, if any, of this exalted power has been 
entrusted ;** and, accordingly, contradictions abound.?® More- 
over, the constitution or statute may expressly determine the clas- 
sification, irrespective of the nature of the function performed.*® 

Like difficulties have arisen in the classification of ‘‘ private” 
corporations into ‘‘private corporations” proper and ‘‘quasi- 
public corporations,’’ in accordance with the nature of the 
function performed.*! 

To a very large extent ‘‘private”’ persons—individuals, asso- 
ciations, corporations—perform various recognized ‘‘public”’ 
functions pertaining to one or more of the three departments of 
government. 

The power of the father, weakened as it has been in modern 
times, still retains much of its early ‘‘police’’ character; and the 
powers of others acting in loco parentis are similar. The authority 
of a master of a ship at sea ‘‘is necessarily summary, and often 
absolute. For the time he exercises the right of sovereign con- 
trol; and obedience to his will, and even to his caprices, becomes 

27 State v. Sheats, 78 Fla. 583, 83 So. 508, 509 (1919). Thus, in a general way 
“the principal agencies of the administration are its officers, the minor agencies 
are its employees.’”’ B. Wyman, Administrative Law, 159-60 (1903). See also 
J. K. Bluntschli, Theory of the State (Ritchie’s trans.), 526-8. 

28 Smith v. VanBuren County, 125 Ia. 454, 101 N. W. 186 (1904). 

29‘* Accepting any or all of the many definitions of public office which have 


been laid down by the jurists, it is still difficult to say whether a particular posi- 
tion is an office or a mere employment.” Sanders v. Belue, 78S. C. 171, 588. E. 
762, 763 (1907). 

#0 State v. Thompson, 122 N. C. 493, 29 8. E. 720, 721 (1898); Burnap v. United 
States, 252 U. 8. 512, 64 Law. ed. 692, 694 (1920). 

118 An. Cas. 1063-6, note (1911). A single individual may have a “‘quasi- 
public’ character. So it is said that “an attorney at law is not indeed, in the 
strictest sense, a public officer. But he comes very near it.” Robinson’s Case, 
131 Mass. 376, 379 (1881). See also Bowers v. Bowers, 26 Pa. St. 74, 77 (1856), in 
regard to an administrator. 
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almost indispensable.’’** Both common law and statute law 
empower private individuals to make arrests under certain con- 
ditions, while the abatement of nuisances and other forms of 
‘‘self-help”’ exercised by private individuals and corporations 
involve the same principle. And there are many similar situa- 
tions. The principle of “self-government” is recognized in 
granting the power to nominate for appointment and even to 
appoint® public officials to various private concerns, such as 
medical associations, agricultural societies, and labor organiza- 
tions. The recent movement in this country for a ‘‘self-govern- 
ing bar” has precedent in England, Canada, and early New 
England. 

Moreover, judicial functions are also exercised by “private” 
persons. At common law ‘‘the arbitrators constitute a tribunal, 
created by the parties themselves; they are judges, appointed by 
them, instead of those existing under the law of the land.’ 

There are clear instances of legislative authority exercised by 
private agencies. ‘‘The miners of each mining district may make 
such regulations, not in conflict with the laws of the United States, 
or with the laws of the state or territory in which the district is 
situated, governing the location, manner of recording, amount of 
work necessary to hold possession of a mining claim, subject to 
the following requirements.’’** Even the power of taxation has 
been granted to a private corporation. There is much other 
practical delegation of legislative power to private persons. 
Moreover, the same principle is involved in the enactment of 
“conventional law’’ by private persons. ‘‘ Agreement is a law 


* Chamberlain v. Chandler, 3 Mason, 242, 5. Fed. Cas. 413, 414 (1823). 

% Clearly “‘public’’ functions. Ez parte Frazer, 54 Cal., 94, 96 (1880). 

4 Burroughs v. David, 7 Ia. 155, 158 (1858). But these arbitrators are not 
‘considered “‘officers’’ of the state. Farrington v. Hamblin, 12 Wend. 212, 213 
(1834). 

% United States Revised Statues, §2324 (1872). The ‘‘local customs and rules’”’ 
of miners in the mining districts of the far west were enforced by the courts 
before there was any statutory authority for so doing. Jennison v. Kirk, 95 U.S. 
453, 25 Law. ed. 240 (1879). Note a somewhat similar status of the rules of a 
bar association. In re Neuman, 169 App. Div. 638, 155 N. Y. 8. 428, 430 (1915). 

% Cf. H. L. McBain, in 36 Political Science Quarterly, 617-41 (1921); 8 Virginia 
Law Review, 450-4 (1922). 
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for those who make it, which supersedes, supplements or dero- 
gates from the ordinary law of the land. . . . To a very 
large-extent, though not completely, the general law is not per- 
emptory and absolute, but consists of rules whose force is con- 
ditional on the absence of any other rules agreed upon by the 
parties interested.’’*? The “‘sovereign” power of eminent do- 
main is conferred upon many private corporations. 

All three governmental powers, legislative, judicial, and execu- 
tive, have been exercised from an early period by the great British 
mercantile companies, such as the East India Company and the 
Hudson Bay Company.** 

Private persons thus perform functions the same in character 
as those performed by some governmental agencies. ‘‘All the 
things that it [humane society] does or can do would naturally 
and primarily devolve upon the police department, and the 
society exists only because it can do the work of the police more 
effectively than they can.’’** 

The compulsory authority of the public office or corporation 
has been emphasized as its distinguishing characteristic.“ But 
in the face of the actual exercise of ‘‘police’’ functions by private 
persons, and the absence of the compulsory feature from many 
public offices, this cannot be maintained. It is at most a matter 
of difference in degree, and difference in degree in many cases 
does not exist.*! 


37 J. W. Salmond, Jurisprudence (2nd ed.), 31 (1907). 

38 P. 8. Reinsch, Colonial Government, ch. 9 (1902). 

39 People v. New York Society for the Prevention of Cruelty to Children, 
161 N. Y. 233, 55 N.E. 1063, 1065 (1900). See also Corbett v. St. Vincent’s In- 
dustrial School, 177 N. Y. 16, 68 N.E. 997, 998 (1903). ‘The powers residing in a. 
master over his slave, in a father over his child, and in a guardian over his ward, 
subserve the same general purposes as the powers of judges and other ministers 
of justice.”’ Austin, Jurisprudence (4th ed.), II, 747. See also J. P. Davis, 
Corporations, II, 254-5 (1905); H. Krabbe, Modern Idea of the State (Sabine and 
Shepard’s trans.), 124-6 (1922). 

«0 “Tis a rule that where one man hath todo with another man’s affairs against 
his will, and without his leave, that is an office, and he who is in it is an officer.’’ 
Counsel in King v. Burell, Carth. 478, 479 (1699); approved in Leigh’s Case, 
1 Munf. 468, 475 (1810); White v. Clements, 39 Ga. 232, 274 (1869). See also 
Morrison v. Morey, 146 Mo. 543, 48 8.W. 629, 633 (1898). 

“Cf. A. F. Bentley, Process of Government, 264 (1908); G. D. H. Cole, Social 
Theory, 128-9 (1920); H. Krabbe, Modern Idea of the State (Sabine and Shepard’s 
trans.), 124-6 (1922). 
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There are decisions to the effect that ‘‘ political or public powers 
cannot be delegated to private persons or individuals, ’’* and there 
are express constitutional provisions to the same effect.** In 
the absence of such constitutional provisions, express or implied, 
it is impossible logically to justify the decisions; but the courts 
perhaps here dimly perceive the absurd contradiction involved: 
an office is public because it performs public functions; private 
persons perform public functions. The legal objections are 
overcome, of course, if the distinction is abandoned, and the 
person performing the public function is considered ipso facto a 
public agency. ‘‘The act of appointing to a governmental office 
is in itself the exercise of a governmental function, and can be 
exercised only by a governmental office. Therefore, when the 
power to make such appointment is conferred on a hitherto 
unofficial person . . . the person on whom it is so conferred 
becomes ipso facto a public officer.’ 

Similar considerations apply to the reverse situation, where 
“‘commercial”’ functions are exercised by “public” agencies.“ 
These ‘‘commercial,’’ ‘‘non-governmental,” ‘private’ func- 
tions performed, to an ever increasing extent, by the various units 
of government*’ are too common to require illustration. 

Not only is there no essential distinction in the nature of the 
functions performed by public and private persons, but the 
source of these functions is exactly the same. It has been said 
that ‘‘the government is the fountain of office” ;** that the source 
of public office ‘‘must in this country be found in the sovereign 


Bullock v. Bellheimer, 175 Ind. 428, 94 N.E. 763, 767 (1911). See also Ames v. 
Port Huron Log Driving & Booming Co., 11 Mich. 139, 147 (1863) ; Rouse v. Thomp- 
son, 228 Ill. 522, 81 N.E. 1109, 1113 (1907); Morton v. Holes, 17 N. D. 154, 115 
N.W. 256, 258 (1908). 

#8 Constitution of Colorado, art. 5, sec. 35 (1876). 

“ Columbia Bottom Levee Co. v. Meir, 39 Mo. 53, 57 (1866); Slaughterhouse 
Cases, 16 Wall. 36, 21 Law. ed. 394, 405 (1873); Parke v. Bradley, 204 Ala. 455, 
86 So. 28, 31 (1920). 

46 State v. Washburn, 167 Mo. 680, 67 S.W. 592, 595 (1902). See also Parke v. 
Bradley, 204 Ala. 455, 86 So. 28, 31 (1920). 

46 Illustrated by cases involving the powers of taxation and eminent domain. 

47 W. E. Walling and H. W. Laidler, State Socialism (1917). 

48 State v. Valle, 41 Mo. 29, 31 (1867). 
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authority speaking through constitution and statute.’** How- 
ever, the status of private persons is, to a considerable extent, 
determined by the statute law, and private corporations, as well 
as public corporations, owe their origin wholly to the statute law, 
general or special. The nature of the corporation does not depend 
on ‘its source. ‘‘A corporation . . . does not share in the 
civil government of the country, unless that be the purpose for 
which it was created. . . . It is no more a state instrument 
than a natural person with the same powers would be. . . . 
From the fact . . . that a charter of incorporation has been 
granted, nothing can be inferred which changes the character of 
the institution.’’*® In fact, the old common law made no division 
of corporations into ‘‘ public” and ‘‘private” “A 
private corporation is just as much a creature of the state as 
a public corporation.’ 

It would seem, then, that there is no peculiar quality of statute 
law that can determine the “public” or ‘‘private”’ status of 
a legal person. Both the final source and the fundamental 


49 State v. Mackie, 82 Conn. 398, 74 Atl. 759, 761 (1909). ‘‘All governmental 
powers are in their natures either legislative, executive, or judicial. 

In that article of the constitution all the powers of the state government are 
disposed of, and every one who lawfully exercises any state governmental func- 
tion is able to trace the source of his authority to one of the three departments 
there named.’’ State v. Washburn, 167 Mo. 680, 67 S.W. 592, 594 (1902). The 
constitution itself may be more or less explicit in this matter. ‘‘The constitution 
{art. 2, sec. 2] then is understood to declare, that all offices of the United States, 
except in cases where the constitution itself may otherwise provide, shall be 
established by law.’’ United States v. Maurice, 2 Brock. 96, 101 (1823). See 
also Burnap v. United States, 252 U. S. 512, 64 Law. ed. 692, 694 (1920). Like- 
wise statute may deny official character. ‘‘The fish and game commissioners 

are not to be deemed or considered as officers within the meaning of the 
constitutional provision,” etc. Oregon Laws, §7385 (1920). 

5° Dartmouth College v. Woodward, 4 Wheat. 518, 4 Law. ed. 629, 659 (1819). 
See also Minear v. State Board of Agriculture, 259 Ill. 549, 102 N.E. 1082, 1085 
(1913). 

5! Hobbes, Leviathan, ch. 22 (1651); 8 American Law Review, 189-239 (1874); 
J.P. Davis Corporations, I, 27-31 (1895); W. B. Hunting, Obligations of Contract 
Clause, Johns Hopkins University Studies in Historical and Political Science, 
series 37, no. 4, pp. 65-93 (1919); State v. Bank of South Carolina, 1 Spears 433, 
502 (1843). 

® O’Brien, J. Ryan v. New York, 177 N. Y. 271, 69 N. E. 599, 602, 604 (1904.) 
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character of all law are exactly the same. Because through 
historical accident one legal personality has been determined by 
the statute law and another, wholly or partly, by the common law, 
it does not follow that there is any essential difference in the 
nature of the two persons. 

It is said; broadly, that ‘‘no public office can depend on the 
will of private persons, who may call it into existence for their 
own purposes and at their own pleasure’”’;* and, particularly, 
with regard to “private” arbitration: ‘‘The arbitrators con- 
stitute a tribunal, created by the parties themselves; they are 
judges, appointed by them, instead of those existing under the 
law of the land. . . . Arbitrators are a tribunal created by 
the parties and by them invested with authority; . . . this 
is not derived from the state, or the law.”’** But the creation of 
the arbitral tribunal and the grant of its authority ‘‘ by the parties 
themselves’’ are effective only by reason of the same ‘‘law of the 
land’ that governs the organization and jurisdiction of the 
courts. ‘‘The rights and duties of political subordinates, and 
the rights and duties of private persons, are creatures of a common 
author: namely, the sovereign or state.’’®* 

The ‘‘creation’”’ of a public agency may be signified by formal 
statutory proclamation: ‘‘A board is hereby created and estab- 
lished, to be known as the state livestock sanitary board.”” Or 

‘‘private”’ person already existing may thus be transformed into 

‘public’ person: ‘‘The Medical Association of the State or 


3 Underwood v. MeDuffe, 15 Mich. 361, 367 (1867). 

Burroughs v. David, 7 Ia. 155, 159 (1858). 

% Austin, Jurisprudence (4thed.), II, 747. A legal right is “‘a capacity residing 
‘in one man of controlling, with the assent and assistance of the state, the actions 
of others.””’ T. E. Holland, Jurisprudence (11th ed.), 82 (1910). ‘‘The private 
individual claims certain powers of action and the law is the arbiter of the claim; 
he is required to assume certain obligations and responsibilities for his action, 
and again it is the law which lays these duties upon him. . . . Now it is 
evident that in the modern state the claim of an agency of the government to 
exercise a given power has just the same sort of foundation as that of the private 
individual. It is a claim the warrant for which must be found in the law. 
The official may or must do things, indeed, in his official capacity which the 
private citizen may not do, but this is only because the law makes these things 
rights and duties of his office.’ G. H. Sabine, in 29 Philosophical Review, 315 
(1920). 
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Alabama is the state board of health’’; ‘‘an attorney is a public 
officer.”” But the “creation” or “‘establishment”’ of a public 
agency is of itself a mere ceremonial act. ‘‘Calling’’ it an office 
is significant only as evidence of ‘‘making’’ it an office.® 

In the absence of formal statutory definition, it has been 
considered that the public nature of an agency may be deter- 
mined by the control to which it is subjected by acknowledged 
public, and especially statutory authority. For example, it 
has in this way been held that attorneys are public officers. 
‘Receiving their authority from the court, they are deemed its 
officers.’’*? But the objection to this is conclusive: ‘‘ Various 
classes of persons are licensed . . . with an exclusive privi- 
lege in their employment; yet they are not public officers. 
Physicians are also licensed, pursuant to statutes; yet they hold 
no office or public trust in legal construction. Lawyers are 
licensed to practise in one of the learned professions, and physi- 
cians in another; and there are many regulations by law for their 
government, as a distinct order of men in society; but they are 
not trustees nor agents for the public any more than persons 
licensed to carry on the business of banking. The fees of attor- 
neys are fixed by law; and so is the compensation of cartmen, and 
bakers, and ferrymen.’’** In fact, every person “‘lives, moves 
and has his being, subject to constant legislative supervision.’’®* 

So the ‘‘unrestrained”’ governmental control to which public 
corporations are subject cannot logically be considered to be, as 
has been maintained, * ‘‘the essence of a public corporation.” 
It is well settled, as has been noted, that even where the state owns 
all the stock of the corporation and the legislature has the exclu- 
sive and unrestrained control over the corporation, the corpora- 
tion is not necessarily a public corporation. In any event, the 
difference of control that may be exercised in the two cases is a 

56“*The constitution not only makes them officers but in express terms calls 
them officers.’’ People v. McKee, 68 N. C. 429, 434 (1873). 

57 Hamilton v. Wright, 37 N. Y. 502, 503 (1868). 

58 In the Matter of the Oaths, 20 Johns. 492, 493 (1823). See also People v. 
Purdy, (Ill.) 135 N.E. 87, 89 (1922). 

5° American Law Review, 8, p. 236 (1874). ? 


°° Regents of the University of Maryland v. Williams, 9 Gill. & J. 365, 401 
(1838); Thompson v. Lambert, 44 Ia. 239, 243 (1876). 
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mere accident of our constitutional law, and under modern con- 
stitutional provisions and interpretations it tends to diminish. 
The corporation is subject to ‘‘unrestrained”’ control because it 
is public, rather than public because it is subject to such control." 
There is, then, nothing essential in the creation or control of a 
public agency that distinguishes it from a private agency. 

It is apparent, therefore, that the distinction between “‘ public” 
and ‘‘private’’ functions, where any at all exists, is only an his- 
torical distinction. The distribution of functions between the 
agencies of the state and private persons, ‘‘is always varying 
and in a state of flux,’’* and the courts are necessarily at a loss 
to find an inherent and permanent distinction where none in 
fact exists. 

Although the source of its funds, public or private, is some evi- 
dence of the character of an office or corporation,® this is not at 
all conclusive—is ‘‘an unimportant circumstance.” ‘A cor- 
poration may be private . . . even though its funds are 
provided by the state.’ Conversely, the support of public 
corporations or offices by private donations does not alter their 
character,“ even when the whole support comes from such 
sources. 

Austin suggested one more possible test of distinction between 
‘political conditions”? and ‘‘private conditions,” but only to 
repudiate it on account of its ‘‘vagueness.”’ ‘‘I cannot see how 
any precise line of demarcation between political and private 
conditions can possibly be drawn, unless it is this: that when the 


*! Dartmouth College v. Woodward, 4 Wheat. 518, 4 Law. ed. 629, 659 (1819). 
So for quasi-public corporations. McCarter v. Firemen’s Insurance Co., 74 
N. J. Eq. 372, 73 Atl. 80, 82 (1909). For the effect of statutory regulation upon 
the ‘‘voluntary’”’ character of political parties see a similar contradiction of 
views: People v. Democratic General Committee, 164 N. Y. 335, 58 N.E. 124, 
126 (1900); Attorney General v. Drohan, 169 Mass. 534, 48 N.E. 279, 281 (1897). 

® 1. Duguit, Law in the Modern State (Laski’s trans.), 44-5 (1919). See also 
G. Cohn, Science of Finance (Veblen’s trans.), 58-76 (1895). 

68 Dartmouth College v. Woodward, 4 Wheat, 518, 4 Law. ed. 629, 635 (1819); 
Neal v. Vansickle, 72 Neb. 105, 100 N.W. 200, 201 (1904). 

* Board of Education of Illinois v. Bakewell, 122 Ill. 339, 10 N.E. 378, 353 
(1887). 
% Trustees of Exempt Firemen’s Fund v. Roome, 93 N. Y. 313, 321 (1883). 
% University of North Carolina v. Maultsby, 43 N. C. 257, 264 (1852). 
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conditions are private, the powers vested in the person who bears 
it more particularly regard persons determined specifically; when 
public, those powers more particularly regard the public con- 
sidered indeterminately.’’*? Thus all the distinctions invented in 
this connection appear to be distinctions without a fundamental 
difference. 

Because he could find no essential distinction between “‘ private 
conditions”’ and ‘‘ political conditions,”’ Austin,"* following Hale*® 
and Blackstone,”® repudiated the classical division of all law 
into ‘“‘public law” and ‘‘ private law,” and classified ‘‘political 
subordinates” under the ‘“‘law of persons.”’ This division is as 
old as the Roman law.” ‘The study of law consists of two 
branches, law public and law private. The former relates to the 
welfare of the Roman state, the latter to the advantage of the 
individual citizen.’”’? Although this has been generally accepted, 
it may be justified more as ‘‘a convenient method of arranging 
the topics of law for the purpose of discussion” than as based 
upon any fundamental principle.” 


6? Jurisprudence (4th ed.), II, 748. But note the distinction between a public 
trust and a private trust. J. N. Pomeroy, Equity Jurisprudence (3rd ed.), III, 
1932-3 (1905). 

68 Jurisprudence (4th ed.), I, 67-72; II, lect. 44. 

8° Analysis of the Civil Part of Law, sec. 2. 

70 Commentaries, bk. 1, ch. 1. 

11 There is a two-fold division of actions relatively to the persons affected 
by them. Actions proper to be done or left undone may have reference either 
to the community or to some individual member of it. And accordingly just 
and unjust actions may be also of two kinds, referring either to a particular 
individual or to the community.’”’ Aristotle, Rhetoric (Welldon’s trans.), 94. 

7 Justinian, Institutes (Moyle’s trans., 4th ed.), 3. ‘‘Hujus studiit duae sunt 
positiones, publicum et privatum. Publicum jus est, quod ad statum rei Romanae 
spectat, privatum, quod ad singulorum utilitatem pertinet.”’ Imperatoris Justinian, 
Institutiones (Moyle’s 4th ed.), lib. 1, tit. 1. 

73 W. Markby, Elements of Law (6th ed.), 151-2 (1905). ‘‘The opposed terms 
public and private law tend . . . to generate a complete misconception of 
the real ends and purposes of law. Every part of the law is in a certain sense 
public, and every part of it is in a certain sense private also. There is scarcely 
a single provision of the law which does not interest the public and there is not 
one which does not interest, singly and individually, the persons of whom that 
public is composed. . . . Public law . . . is not distinguishable from 
any other portion of internal law by its final cause: viz. the good of the public. 

By ‘the public’ (where it means anything) we mean all the individuals 
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These considerations have more than an academic importance. 
For a general appreciation of the truth that there is no fundamen- 
tal distinction between “‘public” agencies and ‘“‘ private” agencies 
would do much to remove confusion and prejudice, due in some 
measure to legalistic conceptions, in present-day controversies 
over the proper relations between the various units of the social 
organization.” 


who compose the community, governors as well as governed. In which sense 
of the word public, all law is public; whether we look to the persons in whom rights 
or obligations reside, or whether we look to what is, or at least ought to be, the 
end of law—that end being the good of all.’”’ Austin, Jurisprudence (4th ed.), 
II, 750, 756-7. See also A. Friedlander, in Puchta, etc., Outlines of Jurisprudence 
(Hastie’s trans.), 143-4 (1887); N. M. Korkunov, General Theory of Law (Hastings’ 
trans.), 232-3 (1909). Contra: H. T. Terry, Some Leading Principles of Anglo- 
American Law, 619-23 (1884); F. Pollock and F. W. Maitland, History of English 
Law, I, 230-1 (1903); A. A. Mitchell, in Juridical Review, XVII, 30-42 (1905); 
T. E. Holland, Jurisprudence (11th ed.), 124-32 (1910). The situation seems no 
better when the distinction is somewhat qualified, as in G. Bowyer, Commentary 
on Universal Public Law, 107-110, 347-8 (1854), and F. Pollock, First Book of 
Jurisprudence, (2nd ed.), 92, 96-7 (1904). On this see Austin, Jurisprudence 
(4th ed.), II, 750. 
™ Cf. G. H. Sabine, in 39 Philosophical Review, 312-3 (1920). 
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CONSTITUTIONAL LAW IN 1922-1923 


THE CONSTITUTIONAL DECISIONS OF THE SUPREME COURT OF THE 
UNITED STATES IN THE OCTOBER TERM, 1922 


EDWARD 8. CORWIN 


Princeton University 


A. QUESTIONS OF NATIONAL POWER 
I. THE NATIONAL SPENDING POWER: THE MATERNITY ACT 


The opening paragraph of Section 8 of Article 1 of the Constitution 
reads as follows: “Congress shall have power to lay and collect taxes 
. . to pay the debts and provide for the common defense and 
general welfare of the United States.” For what purposes may Con- 
gress, in light of this phraseology, spend money raised by national 
taxation? Hamilton answered, for any purposes which Congress itself 
found to be promotive of the general welfare. Madison, on the con- 
trary, held the power thus granted to be only instrumental—Congress 
might spend money only as a means of carrying into effect its other 
granted powers. So far as the practice of Congress is concerned, 
Hamilton’s view has long since prevailed, but the Supreme Court has 
never had occasion so far to develop its theory on the subject. Its 
failure, therefore, to seize the opportunity proferred it in the Maternity 
Act cases is somewhat disappointing.' 

By the Maternity Act of November 23, 1921? Congress extends 
financial aid, in the work of reducing maternal and infant mortality, 
and protecting the health of mothers and infants, to such states as shall 
accept and comply with the provisions of the act. The act was attacked 
on two grounds; first, that the appropriations voted were “for purposes 
not national, but local to the states,’”’ and secondly, that the acceptance 


1 On the merits of this question see the present writer’s ‘‘The Spending Power 
of Congress—Apropos the Maternity Act,’’ in 36 Harvard Law Review, 548-582; 
also the admirable brief in the Maternity Act cases by Solicitor General Beck 
and the Attorney General’s Assistant, Mr. Robert P. Reeder. 
2 42 Stat. L. 224. 
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by a state of the terms of the act would constitute a surrender by it 
of its reserved powers. In Massachusetts vs. Mellon,’ which was an 
original suit, Massachusetts based an application for an injunction 
forbidding the secretary of the treasury to carry out the act, on the 
ground that not only was its own sovereignty menaced, but that it was 
also entitled to intervene in behalf of such of its citizens as were tax- 
payers to the national government; but a unanimous court, speaking 
through Justice Sutherland, rejected both propositions. Pointing to 
the fact that Massachusetts had not yet complied with the act, he said: 
“In the last analysis the complaint of the plaintiff state is brought to the 
naked contention that Congress has usurped the reserved powers of the 
several states by the mere enactment of the statute, though nothing 
has been done and nothing is to be done without their consent; and it is 
plain that that question, as it is thus presented, is political and not 
judicial in character, and therefore is not a matter which admits of the 
exercise of the judicial power.’’ Whether this means that Massachu- 
setts was not entitled to relief because none of her rights were really 
threatened or because the rights for which she sought protection were 
political merely and not within the range of judicial power, is a bit 
uncertain; but other expressions in the opinion make the former the 
more probable interpretation. 

Passing then to consider whether the suit was maintainable “‘by the 
state as the representative of its citizens,’ Justice Sutherland further 
says: “While the state under some circumstances may sue in that 
capacity for the protection of its citizens, it is no part of its duty or 
power to enforce their rights in respect of their relations with the 
federal government. In that field it is the United States and not the 
state which represents them as parens patriae, when such representation 
becomes appropriate; and to the former, and not to the latter, they 
must look for such protective measures as flow from that status.” 
In other words, state power does not comprehend the right, claimed in 
the Virginia and Kentucky Resolutions, to interpose the aegis of the 
state’s sovereignty between its citizens, who are also citizens of the 
United States, and the alleged oppressive acts of the latter. 

What protection then may the citizen seek on his own account 
against an alleged unconstitutional appropriation of money from the 
national treasury? This was the question raised in Frothingham vs. 
Mellon,’ in which plaintiff besought the court to intervene in her behalf 
as a taxpayer, but the answer returned by the court was, in effect, that 


* 262 U. S. 447. 
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no remedy of a judicial nature was available. Weighing the public 
interest involved against the private, the court held the latter to be 
too inconsiderable to authorize its intervention. ‘If,’ said Justice 
Sutherland, ‘‘one taxpayer may champion and litigate such a cause 
then every other taxpayer may do the same, not only in respect to the 
statute here under review, but also in respect to every other appro- 
priation act and statute whose administration requires the outlay of 
public money and whose validity may be questioned.’”’ The bare sug- 
gestion of such a result, he continued, with its attendant inconveniences, 
went far to sustain the conclusion that such a suit could not be main- 
tained, nor in fact was there any precedent authorizing such a suit, 
“although since the formation of the government . .. . a 
large number of statues appropriating or involving the expenditure of 
monies for non-federal purposes have been enacted and carried into 
effect.” 

Altogether, the decision seems to demonstrate that an appropriation 
of national funds is not, as such, subject to be questioned judi- 
cially, though no doubt the constitutional question might be raised 
collaterally in a case involving an assertion of national jurisdiction in 
conjunction with an appropriation. In other words, so long as Congress 
proceeds with due discretion, it is for it, and not the Supreme Court, 
to say finally what is that “general welfare’ for which money may be 
spent by the national government; and this, of course, is just where on 
principle such a power ought to rest. 


Il. REGULATION OF COMMERCE 
1. The Grain Futures Act 


In Board of Trade vs Olsen‘ the act of September 21, 1922° forbidding 
trading in grain futures except, generally speaking, under the supervi- 
sion of the secretary of agriculture, was sustained. The act was 
attacked on the ground that such trading was not interstate commerce 
and only remotely affected such commerce, and also on the basis of 
Hill vs. Wallace,* which was decided last term. The latter case was 
distinguished from the one at bar on the ground that the act of Congress 
there involved did not invoke the commerce power but was an attempt 


4262 U.S. 1. 

5 42 Stat. L. 998. 

$259 U. S. 44. For comment see the present writer in this Review, vol. 16, 
at page 617. 
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by Congress to impose penalties in the guise of taxation. The main 
proposition of appellants was answered in two ways: In the first place, 
the court cited certain precedents, notably Stafford vs. Wallace,’ 
in which the right of Congress to regulate the Chicago stockyards was 
sustained at the last term of court, but more particularly Swift and 
Company vs. United States,* of which the court, speaking through the 
Chief Justice, remarks: ‘“That case was a milestone in the interpretation 
of the commerce clause of the Constitution. It recognized the great 
changes and development in business of this vast country, and drew 
again the dividing line between interstate and intrastate commerce where 
the Constitution intended it to be. It refused to permit local incidents 
in the great interstate movement, which taken alone were intrastate, 
to characterize the movement as such. The Swift Case merely fitted 
the commerce clause to the real and practical essence of modern business 
growth.”’ 

But the court does not pause with establishing the general proposition 
of the integral relation of the transactions governed by the act before it 
with interstate commerce. It also enters upon an elaborate review of 
the testimony on which Congress had based its finding, that trading in 
grain futures was detrimental alike “‘to producers, consumers, and 
legitimate dealers in grain in interstate commerce;’ whereupon it con- 
cludes that it ‘‘would be unwarranted in rejecting the finding of Con- 
gress” to this effect as “‘unreasonable.’”’ The decision is, therefore, not 
based on the conventional presumption of the validity of Congress’ acts 
within the field of its jurisdiction, but upon a finding of fact by the 
court itself. This procedure certainly raises an important question 
of constitutional law, and it is not remarkable that it has not passed 
without notice.* At the same time, however, it must be owned that 
it represents a method of approach to constitutional questions decidedly 
preferable to that which has come to be taken in another class of cases, _ 
as we shall note below in connection with the Minimum Wage Case. 

There is another feature of this decision which demands emphasis. 
The point can be made clear by a brief historical reference. In Gibbons 
vs. Ogden,!° Chief Justice Marshall, without in the least intending to 
question that commerce is primarily traffic, that is to say buying and 
selling, insisted that in the constitutional sense it also included naviga- 


7258 U.S. 495; and this Review, loc. cit. pp. 619-620. 
$196 U. 8. 375. 

® 37 Harvard Law Review, pp. 136-140. 

109 Wheat. 1. 
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tion, or more broadly, transportation. From that day to this there has 
been a tendency, oftentimes dominant in the court, to define commerce 
as merely transportation, and to regard the act of transportation as the 
exclusive subject matter of Congress’ power, a point of view which 
explains the court’s calamitous error in the Sugar Trust Case," whereby 
the Sherman Act was rendered valueless during the very period when it 
should have proved most effective in the prevention of the formation of 
industrial trusts. In the Swift Case, cited by Chief Justice Taft in the 
case at bar, the court, under the leadership of Justice Holmes, turned 
sharply away from the fallacies of the earlier decision, and in recognizing 
“the course of the business” as the true subject matter of Congress’ 
power, restored the Sherman Act to something like its intended place on 
the statute book; and now Chief Justice Taft’s opinion in the present 
case carries the good work a step farther. ‘The question of price,” 
says he, “dominates trade between the states.’”” The logical conclusion 
is that Congress, in turn, can dominate the question of price—that any 
practice which materially affects the price of articles extensively dealt 
in among the states falls within Congress’ regulatory power. With this 
doctrine before it, Congress can not plead with any show of conviction 
lack of constitutional power to deal effectively with the anthracite coal 
situation.” 


"1 United States vs. E. C. Knight Co., 156 U. S. In this case the Court says 
that ‘‘Contracts to buy, sell, or exchange goods to be transported among the 
several states, the transportation and its instrumentalities,’’ etc. ‘“may be regu- 
lated, but this is because they form part of interstate trade or commerce.’’ It 
then proceeds to hold, on the authority of Coe vs. Errol, 116 U. 8. 517, that the 
power of Congress does not begin to operate until the commodity commences its 
“final movement”’ from the state of origin to that of destination. All that Coe 
vs. Errol really stands for is that the state may tax until this final movement 
begins but not afterward. It has been held repeatedly since that case that the 
line which limits the power of the state in relation to interstate commerce from 
one side does not limit Congress’ power from the other. This follows from the 
fact that Congress may pass all laws “‘ necessary and proper’’ to make its enumer- 
ated powers effective and that such laws are supreme over any conflicting state 
laws. See especially the Shreveport Case, 234 U. 8S. 342. 

12 Justices McReynolds and Sutherland dissented, without opinion. In 
Russell Motor Car Co. vs. U. 8. note 30 infra, which was decided a week earlier, 
Justice Sutherland ‘seized the opportunity to state obiter that, although ‘‘the 
power to regulate interstate and foreign commerce is found in the same clause 
and conferred by the same words,”’ ‘the scope of the power, when applied to the 
former may be narrower than when applied to the latter.’’ For this rather dark 
saying is cited Groves vs. Slaughter, 15 Pet. 449, 505, which was decided before 
the Civil War and by a bench anxious to throw all possible safeguards around 
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2. The Transportation Act of 1920 


Several cases involved the Transportation Act of 1920, in the first 
of which the sections establishing the railroad labor board were sus- 
tained and given a liberal construction.” The board may determine 
who are proper representatives of employees to confer with employers. 
It is a board of arbitration designed, not to determine the legal rights 
of the parties to the disputes brought before it, but to arrive at a fair 
compromise between them as to the exercise of those rights; and it is 
authorized to invoke the sanction of public opinion to the support of its 
conclusions. Following in the track of results reached the last term of 
court, another case informs us that the authority conferred by the act 
upon the interstate commerce commission when it is making a division 
of rates between connecting carriers, to take into account the importance 
to the public of the service of such carriers, enables it tomake the division 
with a view to relieving the financial necessities of particular lines, and is 
not void as depriving other carriers of property without due process 
of law so long as the share which is left is sufficient to avoid confisca- 
tion. By a third case the commission may order up intrastate rates 
on commodities which are carried for the national, state or municipal 
authorities, where such rates discriminate against interstate commerce.® 


Ill, LEGISLATIVE POWER IN THE DISTRICT OF COLUMBIA: THE MINIMUM 
WAGE ACT 


In Adkins vs. Children’s Hospital,* the Court, by a vote of five to 
three, Justice Brandeis not sitting, disallowed the Act of September 
19, 1918,!” establishing standards of minimum wages for women and 
children in all occupations in the District of Columbia, so far as the act 


slavery; and it has been repeatedly contradicted since. See, e.g., Brown vs. 
Houston, 114 U. 8. 622; and Bowman vs. Chic. & N. W. R. Co., 125 U. S. 465. 
The idea, however, was a favorite one with the late Chief Justice White (see, 
e.g. Buttfield vs. Stranahan, 192 U. S. 470), and is a part of the arsenal of judicial 
obscurantism whereby the legislation against child labor was overthrown in 
Hammer vs. Dagenhart, 247 U. 8. 251. In connection with the instant case see 
also the Chief Justice’s opinion in United Mine Workers of Am. vs. Coronado 
Coal Co., 259 U. 8. 344, at pp. 407-412. 

13 Penn. R. Co. vs. U. S. Railroad Labor Bd., 260 U. 8. 718. 

4 The New England Divisions Case, 261 U. S. 184. 

18 Nashville, C. & St. L. R. vs. Tenn., 262 U. 8. 318. 

16 261 U. S. 525. 

17 40 Stat. L. 960. 
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applied to the case of women. The ground of the decision was that the 
act violated the freedom of contract, as well as rights of property, 
protected by the due process clause of the Fifth Amendment. The 
court’s approach to the question presented is indicated in the following 
words from Justice Sutherland’s opinion: ‘“There is, of course, no 
such thing as absolute freedom of contract. It is subject to a great 
variety of restraints. But freedom of contract is, nevertheless, the 
general rule and restraint the exception; and the exercise of legislative 
authority to abridge it can be justified only by the existence of excep- 
tional circumstances.”’ Justice Sutherland then proceeds to classify 
the decisions which have sustained legislative interference with freedom 
of contract under the following headings: “First, those dealing with 
statutes fixing rates and charges to be exacted by businesses impressed 
with a public interest’’; “‘secondly, statutes relating to contracts for the 
performance of public works’; “thirdly, statutes prescribing the charac- 
ter, methods, and time of payment of wages’’; “fourthly, statutes fixing 
hours of labor. It is upon this class,”’ he continues, “that the greatest 
emphasis has been placed in argument,”’ and he might have added that 
it is this class which confronts him with his most difficult task in exegesis. 
The issue raised, in brief, is whether Lochner vs. New York,"* in which 
a ten-hour law for bakeries was set aside several years ago, is to be 
regarded as having been overturned by the more recent decision in 
Bunting vs. Oregon,!® in which a general ten-hour law for factories 
was sustained. Justice Sutherland contends not, arguing that the 
statute involved in the later case “‘was sustained on the ground that, 
since the state legislature and state supreme court had found such a law 
necessary for the preservation of health of employees in these industries, 
this Court would accept their judgment, in the absence of facts to 
support the contrary conclusion.” 

But what does Justice Sutherland mean by thus invoking the opinion 
of the state legislature and the state supreme court? Does he mean 
that if the court were confronted with a state minimum wage act vested 
with a like sanction, it would sustain it? If so, what becomes of his 
demand at the outset of the opinion that such legislation is to be justified 
only by ‘‘the existence of exceptional circumstances’’—which means, it 
seems clear, exceptional circumstances of which the court can take cogni- 
zance, as for instance, the special hazards of mining coal under ground? 
The truth of the matter is that Lochner vs. New York and Bunting vs. 


18198 U.S. 45. 
19 243 U. S. 426. 
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Oregon represent two entirely opposed points of view, Justice Suther- 
land’s assertion to the contrary notwithstanding. Whereas Lochner 
vs. New York says in effect that a statute which invades freedom of 
contract is not to be sustained unless there are facts of which the Court 
can take cognizance showing its tendency to support the public health, 
Bunting vs. Oregon says that such a statute must be sustained unless 
there are facts of which the court can take cognizance showing the 
contrary. Nor are Justice Sutherland’s difficulties lessened when he 
turns to consider Muller vs. Oregon®® and succeeding cases in which 
legislation restrictive of hours of labor for women was sustained in view 
of their physical weakness and their maternal function. For granting 
that restrictions upon freedom of contract must be justified by ‘‘ex- 
ceptional circumstances” of which the court can take cognizance, 
these are facts of which it has taken cognizance repeatedly; and if in 
former cases, why not in this? Justice Sutherland’s only answer is to 
point to the Nineteenth Amendment, but in the words of Chief Justice 
Taft, in his dissenting opinion: ““The Nineteenth Amendment did not 
change the physical strength or limitations of women upon which 
Muller vs. Oregon rests.” 

Is it true, however, that hour-laws and wage-laws rest on the same 
basis constitutionally? Chief Justice Taft and Justice Holmes contend 
in effect that they do; but Justice Sutherland’s argument to the con- 
trary is fairly convincing from the point of view of precedent: ‘“‘A law 
forbidding work to continue beyond a given number of hours leaves the 
parties free to contract about wages and thereby equalize whatever 
additional burdens may be imposed upon the employer as a result of the 
restrictions as to hours, by an adjustment in respect of the amount of 
wages.”” Thus the very fact that hour-legislation has been accepted 
in principle by the court, makes legislative regulation of wages a more 
formidable, because less easily avoided, restriction of contract. Further- 


more, to quote again from the opinion: ‘“This Court has been careful - 


in every case where the question has been raised, to place its decision 
upon this limited authority of the legislature to regulate hours of 
labor, and to disclaim any purpose to uphold the legislation as fixing 
wages, thus recognizing the essential difference between the two.’ 
In short, the Minimum Wage Act did present the court a novel 


20 208 U. 8. 412 see also Riley vs. Mass., 232 U. 8. 671; Miller vs. Wilson, 236 
U. 8. 373; and Bosley vs. McLaughlin, 236 U. S. 385. 

*1 Both Bunting vs. Ore., supra, and Wilson vs. New, 243 U. 8S. 332 bear out 
J. Sutherland’s contention on this point. 
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question and one the serious bearing of which had been previously 
acknowledged, at any rate in implication. And so we are brought 
back to Justice Sutherland’s original assertion that such an extraor- 
dinary exercise of legislative authority, and one so obviously re- 
strictive of previously enjoyed liberty, ‘‘can be justified only by the 
existence of exceptional circumstances.”’ Here, again, Justice Suther- 
land would seem to have the weight of precedent with him. While 
slight restraints on liberty and property, or restraints which merely 
extend or modify principles of the common law have always been sus- 
tained unless clearly capricious or arbitrary, yet ever since Mugler vs. 
Kansas,” recognizably novel restraints have usually been viewed in a 
very different light. In the case just mentioned, as in Holden vs. 
Hardy,” such restraints were sustained, it is true, but on the basis of 
facts of which the court could take cognizance showing their justifica- 
tion, while in Lochner vs. New York and Coppage vs. Kansas, justifi- 
catory facts of such notoriety lacking, the legislative enactments involved 
were disallowed. 

The fundamental question for constitutional law suggested by the 
Minimum Wage Case is, therefore, whether the court, in raising the 
question of reasonable justification of a statute in relation to the due 
process of law clause, is entitled straightway to close its ears to most of 
the sources of an informed answer thereto, by confining its judicial 
cognizance to facts so notorious that even a court may be presumed to 
know them without proof. It is submitted that there is no sound 
reason why the court should stuff cotton in its ears in this way. If it 
was entitled, in Board of Trade vs. Olsen, to quote views of Messrs. 
Hoover, Barnes and others, as showing the necessity and propriety of 
an act of Congress asserted to have been passed to protect commerce 
among the states, why should it not be equally free in canvassing the 
question of the ‘‘reasonableness’”’ of an enactment alleged to be pro- 
motive of the public health, the public morals, and so forth? 

But perhaps minimum-wage legislation is intrinsically unconstitu- 
tional, representing an invasion of rights which are absolutely protected 
against legislative power. At least Justice Sutherland suggests as much 
toward the close of his opinion, where after pointing out what he con- 


22 123 U. S. 623. 

*3 169 U. S. 366, sustaining a Utah statute which restricted the hours of labor 
in mines and smelters. 

24236 U. S. 14, overturning a Kansas statute which forbade employers to 
require their employees to agree not to join a labor union. 
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siders to be insurmountable difficulties in the way of a fair administra- 
tion of such a measure, he continues; ‘““The feature of this statute which, 
i perhaps more than any other, puts upon it the stamp of invalidity is 
i that it exacts from the employer an arbitrary payment for a purpose 
Hi and upon a basis having no causal connection with his business, or the 
. contract, or the work the employee engages to do. The declared basis, 
as already pointed out, is not the value of the service rendered, but the 
extraneous circumstance that the employee needs to get a prescribed 
| sum of money to insure her subsistence, health and morals.’”’ Such an 
i act he compares with one which should “vest in a commission power to 
| determine the quantity of food necessary for individual support and 
require the shopkeeper, if he sells to the individual at all, to furnish 
that quantity at not more than the fixed maximum”’, and stigmatizes 
as “clearly the product of a naked, arbitrary exercise of power that it 
can not be allowed to stand under the Constitution of the United 
States.” 

The view that the Constitution recognizes certain rights of the indi- 
vidual as morally beyond the reach of governmental power is historically 
incontestable; but it should be noted that it cannot be logically appealed 
to except in such cases as are beyond the reach of constitutional 
amendment no less than of ordinary legislative power. For if a power 
can be vested in a legislature, it may have been, which simply raises 
again the question, under the due process clause, of reasonable justifi- 
cation. In short, if Justice Sutherland’s argument holds, even a 
constitutional amendment purporting to authorize minimum-wage 
legislation must be reckoned by the premises of that argument as 
amounting to a constitutional revolution.” 


IV. THE EIGHTEENTH AMENDMENT AND THE VOLSTEAD ACT 


In Cunard Steamship Company vs. Mellon,?* which was argued at the 
same time with eleven other cases decided at the same time, it was held 
that the word “territory” is used in section 1 of the Eighteenth Amend- 


26 The opinion contains a number of points which do not seem to bear very 
directly upon the constitutional question. As a good Calvinist, J. Sutherland 
holds that ‘‘Morality rests upon other considerations than wages . .. . if 
women require a minimum wage to preserve their morals, men require it to pre- 
serve their honesty’’—all of which must be admitted to be pretty good debating, 
whether it was good law before his Honor spoke, or not. 

26 262 100. 
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ment?’ in its literal sense, and so does not cover domestic merchant 
ships outside of the waters of the United States, but does cover foreign 
merchant ships when within those waters; also, that the word ‘‘trans- 
portation” in the same section “‘comprehends any real carrying about or 
from place to place;’”’ also, that the Volstead Act is for the most part 
coextensive in these respects with the Eighteenth Amendment. 

The inapplicability of the amendment to American merchantmen on 
the high seas is hardly open to question. The word ‘territory’ of the 
amendment means territory into which “importation,’’ from which 
“exportation,” within which “manufacture” may not take place. The 
application of the amendment to foreign merchantmen lying in Ameri- 
can waters is, on the other hand, decidedly open to question. As 
Justice Sutherland points out in his dissent on this point, “Inter- 
ference with the purely internal affairs of a foreign ship is of so delicate 
a nature, so full of possibilities of international misunderstanding, and 
so likely to invite retaliation, that an affirmative conclusion in respect 
thereof should rest upon nothing less than the clearly expressed inten- 
tion of Congress to that effect.’”’ In addition to international comity 
Justice Sutherland might well have urged in support of his protest the 
“rule of reason.” For as the result of the court’s holding, while the 
ordinary criminal law does not apply to foreign vessels in American 
waters unless “the peace of the port” is disturbed, the Volstead Act 
forbids such a vessel, on pain of confiscation, to have on board, even 
though under lock and seal, a single pint of beverage of one-half of one 
per cent alcoholic content. True, the court invokes the provision of the 
act that it is to be “liberally construed to the end that the use of in- 
toxicating beverages may be prevented.”’ But their “use” where? The 
Eighteenth Amendment itself says, in ‘the United States and all terri- 
tories subject to the jurisdiction thereof,”—not in the middle of the 
Atlantic Ocean. 

The question has recently arisen whether a treaty which exempted 
foreign merchantmen from the Eighteenth Amendment and the Vol- 
stead Act would be constitutional in light of this decision. It is true 
that the court treats the act as coextensive with the amendment, for the 
most part; yet it also refers without apparent disapproval to the section 
of the act which permits the transit of liquors through the Panama 


27 ‘‘ After one year from the ratification of this article the manufacture, sale, 
or transportation of intoxicating liquors within, the importation thereof into, 
the exportation thereof from the United States and all territories subject to the 
jurisdiction thereof for beverage purposes is hereby prohibited.” 
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Canal Zone, while in other cases it has sustained a provision of the act 
which allows under special permit the removal, that is to say the 
“‘transportation,’’* of liquor acquired before the amendment went into 
effect. There is certainly nothing in the amendment that would prevent 
Congress from repealing the Volstead Act in whole or in part; nor does 
the first section put any obligation on Congress as a body to exercise the 
power conferred by the second section, except such obligation as results 
to it from the moral obligation of its members to maintain and support 
the Constitution. Yet even if this contention be questioned, still any 
specific treaty or statutory provision ought always to be regarded in its 
relation to the whole scheme of legislation which the law-making 
authority has devised for the enforcement of prohibition; otherwise 
Congress would be deprived of an unhampered choice of the best means 
of enforcement—that is to say, the amendment would be self-defeating. 
The only fair question which could be raised as to a treaty provision 
exempting foreign merchantmen from the operation of the Volstead 
Act in return for a freer hand in dealing with rum-runners would be 
whether such a provision aided or hindered enforcement,—and that is 
hardly a judicial question. Finally, it is possible that the rule which 
the Volstead Act lays down for its interpretation indicates that the word 
“transportation” is used in the act in a more rigorous sense than it is 
in the amendment. If this is so, then obviously the act could be 
mitigated in this respect. 

The case of the United States vs. Lanza*® establishes the proposition 
that the double jeopardy clause of the Fifth Amendment does not 
prevent a prosecution by the national government under the Volstead 
Act for acts which have already been punished under a state statute for 
the enforcement of prohibition. The decision rests securely enough on 


28 See especially Street vs. Lincoln Safe Deposit Co., 254 U. 8.88. This con- 
ditional immunity extends also to liquor acquired by inheritance or bequest 
since the amendment went into effect. In this connection it should be noted that 
liquors brought into our waters by a foreign merchantman are ordinarily lawfully 
acquired under the laws of the country of the vessel’s flag. Perhaps it would 
have been better for the court to hold that ‘‘transportation,’’ at least as to such 
liquors, is not simply ‘carrying about,’’ but carrying about with the immediate 
intention of effecting a transfer. This idea is certainly hinted in the Street Case 
supra, but was abandoned in Anchor Line vs. Aldridge, 259 U. 8. 80. It should 
also be pointed out that the Court’s view of what constitutes an ‘‘importation”’ 
in the case at bar represents a wide departure from Chief Justice Marshall’s 
view in Brown vs. Md., 12 Wheat. 419. 

29 260 U. S. 377. See also Fox vs. Ohio, 5 How. 410; U. 8. vs. Marigold, 9 
How. 560; and McKelvey vs. U. S. in the next note. 
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the doctrine that the Fifth Amendment applies only to federal proceed- 
ings, but Chief Justice Taft also invokes for it the old ‘“‘dual sovereignty” 
theory of the relation of the national government and the states, in which 
connection he offers the puzzling suggestion that in enforcing prohibi- 
tion the states are still only exercising their police power. A rather 
lopsided police power, one would say!*° 


V. NATIONAL JUDICIAL POWER 


The court had occasion to express itself on this subject in an unusual 
number of cases, of which the Maternity Act cases have already been 
reviewed. Other results worth noting are the following: The Con- 
stitution does not vest jurisdiction in the lower federal courts over the 
designated cases and controversies, but only delimits those in respect 


8° The following cases involving questions of national power demand only 
brief reference: Gain accruing to a stockholder by the reorganization of a corpo- 
ration is sufficiently segregated to permit its taxation as ‘‘income”’ by a dividend 
in liquidation of the original company, Cullinan vs. Walker, 262 U. 8. 134, citing 
U. 8. vs. Phellis, 257 U. 8S. 156; and Rochefeller vs. U. 8., ibid. 176. Although a 
penalty cannot be imposed in the guise of a tax, without notice or hearing, for 
the alleged sale of intoxicating liquors, Regal Drug Co. vs. Wardell, 260 U. S. 
386 citing Lipke vs. Lederer, 259 U. 8. 557; failure to list outlawed goods in a 
manifest may be penalized, U. 8. vs. Sischo, 262 U. S. 165; as may also the pur- 
chase of narcotic liquors except under conditions designed to make the revenue 
laws effective, U. S. vs. Wong Sing, citing U. 8. vs. Doremus, 249 U. 8. 86. The 
power of Congress to govern through rates may not be defeated by a contract 
between shipper and carrier whereby goods destined for points outside a state 
are consigned to intermediate points, B. & O. 8. W. R. Co. vs. Settle, 260 U. 8. 
166; nor its power to regulate the use of passes in interstate commerce be in any- 
wise controlled or limited by state laws, Kansas City So. R. Co. vs. Van Zant, 
260 U. 8. 459. Congress may in time of war authorize the President to modify 
private contracts, leaving the parties free as between themselves to accept, and 
this power extends to contracts to which the government itself is party, Russell 
Motor Car Co. vs. U. 8. 261 U. 8. 514. The priority given the United States by 
Revised Statutes, 3466, in the assets of insolvent debtors cannot be impaired by 
state law, United States vs. Okla, 261 U. S. 253, citing United States vs. Fisher, 
2 Cranch 308, and other cases. Congress may penalize obstryction of free pas- 
sage over public lands of the United States, although the same acts of personal 
violence fall also within the police power of the state, McKelvey vs. U. 8. 260 
U. 8. 353, citing Moore vs. Gee, 14 How. 13. Congress had the power within a 
territory of the United States to grant the beds of nonnavigable rivers to private 
owners, and the vested rights thus created cannot be divested by a declaration 
by the state formed from the territory that the river is navigable, Brewer-Elliott 
Oil & Gas Co. vs. U. S. 260 U. S. 77, citing Snively vs. Bowlby, 152, U. 8. 1. 
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to which Congress may at its discretion confer jurisdiction.*! Congress 
has not power to confer on the Supreme Court the determination, on 
appeal from the courts of the District of Columbia, of questions of fact 
involved in the setting of rates by the public service commission of the 
district, the establishment of a rate for the future being a legislative 
and not a judicial question ;* nor may the court proceed to the adjudica- 
tion of a cause which no longer exists and its determination of which 
would be ineffectual.** The forbearance practiced by the courts of the 
United States and of the states toward each other, whereby conflicts 
are avoided, is not merely a principle of comity, but ‘‘of right and law;’”™ 
and in consequence a non-resident in attendance on an action in a state 
court is immune from federal process.** The Supreme Court follows 
the highest state court in the construction of state statutes, but not in 
its characterization of the constitutionality of such statutes in relation 
to the Constitution of the United States.** In the absence, however, 
of any contrary construction of a state statute by the state courts, the 
Supreme Court will, if possible, construe such statute in a way to render 
it constitutional.*”7 Section 3224 of the Revised Statutes, which pro- 
vides that “no suit for the purpose of restraining the assessment or 


% Kline vs. Burke Construction Co., 260 U. 8. 226. This is contradictory of 
Justice Story’s argument in Martin vs. Hunter’s Lessee, 1 Wheat. 304, that 
Congress was under constitutional obligation to vest in courts of the United 
States all of the jurisdiction delimited by Article III, Sec. 2. 

82 Keller vs. Potomac Electric Power Co., 261 U. 8. 428. Such jurisdiction is 
conferable on the district courts by virtue of Congress’ ‘“‘dual authority over 
the District,’’ citing Butterworth vs. U. S. 112 U. S. 50; and United States vs. 
Duell, 172 U. 8. 576. 

% Brownlow vs. Schwartz, 261 U. S. 216. 

%4 Kline vs. Burke Construction Co., supra, citing Covell vs. Heyman, 111 
U. S. 176, where it is said further: ‘‘ These courts do not belong to the same system 
so far as their jurisdiction is concurrent; and although they coexist in the same 
space, they are independent, and have no common superior.’’ If this means that 
Congress’ power under the necessary and proper clause in relation to the judicial 
powers of the United States is restricted by ‘‘the principle of forbearance,’’ it is 
obviously in conflict with Cohens vs. Va., 6 Wheaton, 264; nor does the Ponzi 
Case, 258 U. 8S. 254, cited by Justice Sutherland in this connection, suggest the 
contrary. See also United States vs. Okla., note 30 supra. 

86 Page Co. vs. MacDonald, 261 U. 8. 446. Conversely, books and papers in 
possession of a bankruptcy court cannot be taken therefrom by subpoena of a 
state court, except upon consent of the federal court; Dier. vs. Banton, 262 U. 8. 
147, citing Ponzi vs. Fessenden, supra. 

%¢ St. Louis Cotton Compress Co. vs. Ark. 260 U. 8. 346. 

37 So. Utah Mines & Smelters vs. Beaver County, 262 U. S. 325. 
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collection of any tax shall be maintained in any court,’’ will not prevent 
the issuance of an injunction against the enforcement of illegal penalties 
in the form of a tax—a holding which clearly subordinates the maxim 
that an act of Congress is to be regarded as constitutional until it is 
shown to be otherwise, to the theory of “inherent’’ judicial power.** 
On the other hand, Section 266 of the Judicial Code, forbidding a single 
judge to grant an injunction against the enforcement of rates under the 
authority of a state statute, is to be given a liberal construction.*® 
The writ of habeas corpus is not to be used as a writ of error unless the 
question of jurisdiction is involved, nor may a court not exercising 
appellate jurisdiction impeach collaterally the proceedings of a court 
of general and competent jurisdiction—a holding which seems to have 
anticipated the recent Craig case.*® 


VI. EMINENT DOMAIN; SEARCHES AND SEIZURES; EXPORTS 


The just compensation provision of the Fifth Amendment is not 
suspended by war, but requires that the owner of property which is 
taken for war purposes be paid the market price prevailing at the time 


38 Graham vs. Dupont, 262 U. 8S. 234, citing Lipke vs. Lederer and Regal 
Drug Co. vs. Wardell, note 30 supra. The opinion also condones evasion of 
Sec. 3224 by moot cases instituted by stockholders against corporations to re- 
strain the latter from paying taxes alleged to be unconstitutional, instances 
being Pollock vs. Farmers’ Loan & T. Co., 157 U. 8. 429, and Brushaber vs. Un. 
Pac. R. Co., 240 U. S. 1. 

3° Cumberland Tel. & Tel. Co. vs. La. Pub. Serv. Com’n, 260 U. 8. 212; Okla. 
Nat. Gas Co. & Russell, 261 U. S.290. But pending an appeal to a state supreme 
court regarding the constitutionality of rates, a public service corporation is 
entitled to a temporary injunction from the United States district court, pro- 
ceeding in accordance with Sec. 266, ibid: and see also Prendergast vs. N. Y. 
Telephone Co., 262 U. 8S. 43. 

4° Riddle vs. Dycke, 262 U. 8S. 333. Three other cases demand only passing 
notice: Great Lakes Dredge & Dock Co. vs. Kierejewski, 261 U. 8. 479, enforcing 
the principle of the exclusiveness of the admiralty jurisdiction as laid down in 
the Jensen Case, 244 U. 8S. 205; Pusey & Jones Co. vs. Hanssen, reiterating the 
doctrine of Scott vs. Neely, 140 U. 8. 106 that a remedial right to proceed in a 
federal court sitting in equity may not be enlarged by state statute; and Toledo 
Scale Co. vs. Computing Co., 261 U. 8. 399, which holds that, ‘‘to justify punish- 
ment as for contempt of court of a defeated party to a suit, who merely under- 
takes to enjoin in another court the successful party to prosecuting his decree to 
payment, the circumstances of disrespect to the court entering the decree should 
be unusual.” 
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and place of the taking." The government is not required to reimburse 
a company for outlays made in preparing to fulfill a contract with it,” 
nor for loss inflicted through inability to fulfill a contract in consequence 
of a requisitioning of its product. “If a contract or other property is 
taken for public use, the government is liable; but if injured or destroyed 
by lawful action, without a taking, the government is not liable.’’“ 
Nevertheless, the government in repeatedly firing guns across a piece 
of land imposed a servitude thereupon which constitutes a taking of it, 
and implies a contract to pay for it within the meaning of the Tucker 
Act.“ The provision of the Lever Act that if an owner whose property 
was requisitioned by the President was not satisfied with the price 
offered, he could be paid a certain percentage and sue for the balance, 
may not be interpreted to prevent similar suits by owners who have 
received the full amount awarded by the President.“ 

A bankrupt whose papers have passed through a trustee cannot 
prevent their use as evidence against himself in criminal proceedings. 
“His privilege secured to him by the Fourth and Fifth Amendments 

‘ is that of refusing himself to produce as incriminating 
evidence against him anything which he owns or has in his possession 
and control; but his privilege in respect to what was his and in his 
custody ceases” on a legal transfer of control and possession.“ An 
officer of a corporation having in his custody books and paper may not 
object to the production of the corporate records because they may 
disclose his guilt, inasmuch as he holds them not in a private capacity 
but in a representative capacity.‘7 The provision in the Fifth Amend- 


41 United States vs. New River Collieries Co., 262 U. 8. 341; and Vogelstein 
Co. vs. U. S. 262 U. 8. 337. See also, to same effect, Seaboard Air Line Co. vs. 
U. 8. 261 U. S. 299. 

42 Duesenberg Motors Corp. vs. U. S., 260 U. 8. 115. 

48 Omnia Com’! Co. vs. U. 8., 261 U. S. 502. See also Price Fire & Water 
Proofing Co. vs. U. 8., 261 U. 8. 179. 

“4 Portsmouth Land & Hotel Co. vs. U. §., 260 U. 8S. 327. There was a strong 
dissent, based on a different version of the facts. The case may turn out to be a 
notable one in the extension it suggests of ‘‘contracts implied in fact’’ on which 
the United States consents to be sued under the act, Sec. 24 of the Judicial Code, 
Par. 20. 

46 Houston Coal Co. vs. U. S., 262 U. 8. 361, interpreting Sec. 10 of the Act of 
August 10, 1917, 40 Stat. L. 276. 

“ Re Fuller, 262 U. S. 91; Dier vs. Banton, 262 U. 8. 147. These cases only 
apply results recently arrived at. See this Review, vol. 16, pp. 228-229. 

47 Essgee Co. vs. U. S., 262 U. S. 151, citing Hale vs. Henkel, 201 U. 8S. 43; 
and Wilson vs. U. S., 221 U. S. 361. 
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ment against double jeopardy has no application unless a prisoner has 
theretofore been placed on trial.4* Congress may not revive retrospec- 
tively a criminal statute which the Supreme Court has declared to have 
been repealed.*® 

Previous cases had established that Congress may not, under the 
prohibition in Article I, section 9, against taxes or duties on “articles 
exported from any state,” tax articles in course of exportation even by a 
general law reaching all articles of the class.*° This principle is now 
held to relieve from taxation a sale by a manufacturer to a broker in 
fulfilment of an order from a foreign merchant, the circumstances of the 
case showing that the effect of the sale was to start the goods involved 
for the port.” 


VII. STATUTORY CONSTRUCTION 
The Anti-Trust Acts; Federal Trade Commission; Aliens 


A combination of bill posters to refuse to post advertisements sent 
them in interstate commerce falls within the provisions of the Sherman 
Act;® also a conspiracy to exclude actors from theatres opened by 
members of the combination; also, a combination of linseed oil pro- 
ducers exchanging trade information through a central bureau.“ A 
rate, however, which has received the approval of the interstate com- 
merce commission is not illegal because it was the result of an illegal 
conspiracy within the sense of the Sherman Act. The federal trade 
commission ‘‘has no general authority to compel competitors to a com- 
mon level, to interfere with ordinary business methods, nor to prescribe 
arbitrary standards for those engaged in the conflict for advantage called 


48 Collins vs. Loisel, 262 U. 8. 426. ‘‘Protection against unjustifiable vexation 
and harassment incident to repeated arrests for the same alleged offense must 
ordinarily be sought, not in constitutional limitations—but in a high sense of 
responsibility on the part of the public officials charged with duties in this con- 
nection,’’ ibid. 

49 United States vs. Statoff, 260 U. S. 477, citing Ogden vs. Blackledge, 2 
Cranch 272; and Koshkonong vs. Burton, 104 U. 8. 668. 

5° See United States vs. Hvoslef, 237 U. 8. Crew Levick Co. vs. Penn., 245 
U. 8S. 292; Peck & Co. vs. Lowe, 247 U. 8S. 165. 

5 Spalding & Bros. vs. Edwards 262 U. 8. 66. 

5? Ramsay Co. vs. Associated Billposters, 260 U. S. 501. 

53 Hart vs. Keith Vaudeville Exchange, 262 U. 8S. 271. 

54 United States vs. Am. Linseed Oil Co., 262 U. 8. 371. 

55 Keogh vs. Chic. & N. W. R. Co. 260 U. 8. 156. 
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‘competition;’”’ wherefore the furnishing at less than cost of tanks and 
pumps by oil refiners to dealers on condition that the equipment shall 
not be used for the product of a competitor may not be banned by the 
commission, the practice not being one “opposed to good morals.’ 
Also, the court has the right to consider facts not reported by the com- 
mission in reviewing the findings thereof.5” 

The Federal Employers’ Liability Act does not apply to a wanton 
killing by a railway engineer of a superior officer.5* A person of the 
Japanese race is not ‘‘a free white person’”’ within the meaning of section 
2169 of the Revised Statutes, not being a Caucasian;*® a high-caste 
Hindu, although a Caucasian, is not a “free white person” within the 
meaning of the same section;®® and neither, therefore, is entitled to 
naturalization. A salesman is not a merchant within the meaning of 
the Immigration Act of February 5, 1917, and as such entitled to enter 
the country." Mussels are not realty® a determination which seems 
to settle the old controversy as to whether clam-digging is a branch of 
agriculture or of fishing in favor of the latter occupation. 

Section 35 of the Criminal Code, penalizing attempts to defraud the 
United States government by preventing false claims, extends to acts 
committed on the high seas, although the statute does not expressly 
extend thereto, since such acts are not logically dependent on their 
locality for the government’s jurisdiction and the United States has the 
sovereign right to regulate ships under its flag and the conduct of its 
citizens while on such ships. The Federal Reserve Act does not forbid 
a federal reserve bank from undertaking the collection of checks on 
nonmember banks within its district, provided the collection can be 
made without paying exchange.“ 


5¢ Federal Trade Com’n vs. Sinclair Refining Co., 261 U. S. 463. 

57 Federal Trade Com’n vs. Curtis Pub. Co., 260 U. S. 568. 

58 Davis vs. Green, 260 U. 8. 349. 

59 Ozawa vs. U. S., 260 U. S. 178. 

6° United States vs. Bhagat Singh Thind, 261 U. 8. 204. The opinion contains 
an interesting excursus into the ethnological field. 

* Tulsidas vs. Insular Collector of Customs, 262 U. 8. 258. 

82 McKee vs. Gratz, 260 U. 8. 137. 

*§ United States vs. Bowman, 260 U. 8. 94. 

64 Am. Bank & Trust Co. vs. Fed’l Reserve Bank of Atlanta, 262 U. S. 643. 
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B. QUESTIONS OF STATE POWER 


I. STATE POWER AND THE FOURTEENTH AMENDMENT 
1. The Kansas Industrial Court Case 


In Wolff Packing Company vs. Court of Industrial Relations® a 
unanimous court held void, as violative of the Fourteenth Amendment, 
the Kansas Industrial Court Act. By this act, the avowed purpose of 
which was to secure continuity of food, clothing, and fuel supply, a 
special tribunal was created with authority to adjust disputes between 
employers and employees, and incidentally thereto, to compel employers 
to pay such wages as the tribunal adjudged to be proper and to prevent 
employees from agreeing together to refuse such wages. . 

The general proposition upon which the defenders of the act based 
their case was that the production of necessaries has come to be “business 
affected with a public interest,” with the result that under such prece- 
dents as Munn vs. Illinois® and German Alliance Insurance Company 
vs. Kansas*’ the legislature might in the exercise of the police power 
regulate it, both as to prices and as to wages. This proposition the 
Chief Justice, speaking for the court, challenges. “It has never been 
supposed,” says he, “‘since the adoption of the Constitution, that the 
business of the butcher, or the baker, the tailor, the woodchopper, the 
mining operator, or the miner was clothed with such a public interest 
that the price of his product or his wages could be fixed by state regula- 
tion. . . . One does not devote one’s property or business to 
the public use or clothe it with a public interest merely because one 
makes commodities for, and sells to, the public in the common callings.” 
The thing that has usually given the public interest, he continues, was 
“the indispensable nature of the service and the exorbitant charges and 
arbitrary control to which the public might be subjected without regula- 
tion.”’ However, at the end he declines to “decide definitely’’, “‘whether 
preparation of food should be put inthe . . . . class of quasi- 
public businesses,”’ because even so it would still remain to determine 
“what regulation may be permissible in view of the private rights of the 
owner.” 

It thus appears that the decision does not rest on an outright rejection 
of the state’s contention that certain of the businesses regulated by the 


5 262 U. 8. 522. 
94 113. 
67 233 U. S. 389. 
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act under review were “clothed with a public interest,” but rather on 
the scope of the regulation attempted. ‘To say,” the opinion proceeds, 
“that a business is clothed with a public interest is not to import that the 
public may take over its entire management and run it at the expense 
of the owner. The extent to which regulation may reasonably go varies 
with different kinds of businesses.”” All of which raises the question 
whether it really was “‘the nature and purpose”’ of the Kansas statute 
“to take over” the businesses regulated by it and run them “at the 
expense”’ of the owners. In this connection the Chief Justice cites the 
purpose of the act, to secure continuity of supply; and then remarks, 
anent a quotation from Munn vs. Illinois:** ‘These words refute the 
view that public regulation can secure continuity of the 
business against the owner. The theory is that of revocable grant only.” 

It is submitted that this proposition, albeit the very heart of the Chief 
Justice’s argument, is entirely irrelevant to the case, that it was no 
purpose of the Kansas statute to secure continuity of the business as 
against the owner, but only to lay down conditions to which the owner 
must submit if he chose to continue his business. In that respect the 
act stood on all fours with the one involved in Munn vs. Illinois; and 
the only possible differentiation between the two acts is one of degree 
only and not of kind.*® For the rest, the Chief Justice is entirely right 
in saying that the Kansas statute imports ‘“‘a revolution in the relation 
of government to general business;’’ but that the revolution proceeded 
in the first instance from the side of government is an inference which 
is decidedly open to question. And it may be added in the same con- 
nection that the attention which German Alliance Insurance Company 
vs. Kansas receives in this opinion is anything but adequate. 


68 “He may withdraw his grant by discontinuing the use; but so long as he 
maintains the use, he must submit to the control.’’ 

6° In this connection Chief Justice Taft quotes the following passage from the 
state court’s opinion: ‘‘The defendant’s plant is a small one . . . yet the 
plant manufactures food products . . . andifit should cease to operate, that 
source of supply would be cut off.’’ This seems to signify, however, not that the 
state claimed the power under the act to prevent the owner from ceasing to 
operate if he found himself losing money, but only the right to intervene in an 
industrial dispute with a view to preventing such dispute from causing a sus- 
pension of operations. It should be added that the Chief Justice does not appear 
to draw an argument from the comparative insignificance of the business involved 
in this case; nor could he justly, granting the general validity of act; see Powell 
vs. Penn., 127 U. 8. 678; and Muller vs. Ore., 208 U. 8. 412. 
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2. The Foreign Language Cases; Liberty 


The week preceding the decision in the Kansas Industrial Court Case 
the court pronounced void statutes of Iowa and Nebraska which forbade 
instruction being given in the schools of those states in other than the 
English language until the eighth grade should have been passed.”° 
The acts disallowed were stigmatized as interfering arbitrarily ‘‘with 
the calling of modern language teachers, with the opportunities of 
pupils to acquire knowledge, and with the power of parents to control 
the education of their own.”’ The decision is limited, however, to the 
application of the statutes involved to private and denominational 
schools. ‘The power of the state,’’ said Justice McReynolds, speaking 
for the court, “to compel attendance at some school and make reasonable 
regulations for all schools, including a requirement that they shall give 
instruction in English, is not questioned. Nor has challenge been made 
of the state’s power to prescribe a curriculum for institutions which 
it supports.” 

Justice Holmes, speaking for himself and Justice Sutherland, dis- 
sented: ‘‘We all agree, I take it, that it is desirable that all the citizens 
of the United States should speak a common tongue, and therefore that 
the end aimed at by the statute is a lawful and proper one. The only 
question is whether the means adopted deprived teachers of the liberty 
secured to them by the Fourteenth Amendment. . . . The part 
of the act with which we are concerned deals with the teaching of young 
children. Youth is the time when familiarity with a language is estab- 
lished, and if there are sections in the state where a child would hear only 
Polish or French or German spoken at home, I am not prepared to say 
that it is unreasonable to provide that in his early years he shall hear 
and speak only English at school. . . . It appears to me to present 
a question upon which men reasonably might differ.” The difference 
between the majority and the minority is thus the same as in the 
Minimum Wage Case—one of approach; but this time Justice Suther- 
land is on the other side of the fence. 

The successive decisions in the Minimum Wage cases, the Industrial 
Court case; and the Foreign Language cases, put the Supreme Court’s 
doctrine of liberty on a stronger foundation than ever before. Hitherto, 
the term has had little significance beyond that afforded by the almost 
equally vague phrase “freedom of contract.’”’ Now it is apparent that 
the court intends to subject all legislative novelties, which are seriously 


7° Meyer vs. Neb., 262 U. S. 390; Bartels vs. Ia., 262 U. 8. 404. 
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restrictive of previously enjoyed freedom of action, to the test of the 
doctrine that “freedom is the general rule, and restraint the exception,” 
that “the legislative authority to abridge can be justified only by excep- 
tional circumstances’’—so exceptional, indeed, that the court can take 
cognizance of them without proof. The result will be disliked by re- 
formers, but it is a not illogical consequence of the fact that, while “civil 
liberty” was nationalized by the Fourteenth Amendment, the ordinary 
police power was kept local. 


3. State Regulation of Rates 


A quarter of a century ago, in Smyth vs. Ames,” the Supreme Court 
laid down the rule that a state in regulating the charges of public utility 
companies must, under the due process clause of the Fourteenth Amend- 
ment, allow such companies “‘a fair return upon the value of that which 
it employs for the public convenience.” Later decisions have tended to 
sharpen this rule to the proposition that “there must be a fair return 
upon the reasonable value of the property at the time it is being used 
for the public;’’” and this, in turn, has given rise to the formula, “cost 
of replacement less depreciation.’’ Proceeding on this last basis the 
court at the present term, in Missouri ex rel. Southwestern Bell 
Telephone Company vs. Public Service Commission,” set aside an 
order of the commission both on the ground that the rate of return 
allowed the telephone company, namely, five and one-half per cent, was 
inadequate, and also on the ground that the commission had failed, in 
calculating the rate base, to take account of the “greatly enhanced costs 
of material, labor, supplies, etc., over those prevailing in 1913, 1914, and 
1916.” 

Justice McReynolds spoke for the majority of the court. Justice 
Brandeis, speaking for himself and Jystice Holmes, while concurring 
in the decision, undertook in an independent opinion a systematic and 
thorough-going criticism of the doctrine of Smyth vs. Ames as ‘‘delusive,”’ 
“fluctuating,” ‘‘baffling,’’ and unfair alternately to the public and to 
the investor. Thus, whereas before the late war, when prices were low, 
the recognized champions of regulation were all for “physical valuation,” 
it is now the companies which are demanding that this test of “‘value’”’ 


1 169 U. S. 466. 

72 Willcox vs. Consolidated Gas Co., 212 U. 8. 19, 41, 52; also, to same effect, 
Minnesota Rate Cases, 230 U. 8. 352, 454. 

73 262 U. S. 276. 
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be applied. Justice Brandeis himself urges that “the amount prudently 
invested’ be adopted and adhered to as the rate base. ‘“The rate base,” 
he argues, would then “‘be ascertained as a fact, not determined as a 
matter of opinion.” It would not fluctuate with the market price of 
labor, or materials, or money. It would not change with hard times or 
shifting populations. It would not be disturbed by the fickle and 
varying judgments of appraisers, commissions, or courts. It would, 
when once made in respect to any utility, be fixed for all time, subject 
only to increases to represent additions to the plant, after allowance for 
the depreciation included in the annual operating charges.” 

The result of the debate seems to have been a draw. In Bluefield 
Waterworks and Improvement Company vs. Public Service Commission 
the “cost of reproduction less depreciation” formula was again insisted 
upon; but in the Georgia Railway and Power Company vs. Railroad 
Commission, decided the same day, an all but unanimous court, 
speaking through Justice Brandeis, sustained the Georgia commission 
in asserting that “the exercise of a reasonable judgment as to the 
present ‘fair value’ required some consideration of reproduction costs 
as well as of original costs, but that ‘present fair value’ is not synony- 
mous with ‘present replacement cost,’ particularly under abnormal 
conditions.”””> In brief, the original uncertainties of Smyth vs. Ames 
still remain. 

Other cases under this heading stand for the following propositions: 
The Supreme Court will not consider whether rates set in accordance 
with a binding-contract between a company and a municipality are 
confiscatory, or not.”° A state may exercise its legislative power to 
regulate public-service utilities and fix rates for the public welfare 
notwithstanding the effect of its action on private contracts;” and it 
may do this whether it puts the rates up or down.”* In delegating its 
power to set rates to an administrative agency, the legislature must 


74 262 U. S. 679. 

7 262 U. S. 625. 

76 Ga. R’y & Power Co. vs. Decatur, 262 U. 8. 432. But such contract rates 
may not be extended to new territory by enlarging the area of the municipality; 
nor may the burdens of the company under the contract be increased without its 
consent, in the matter of issuing transfers. The instant case, and Ga. R’y & 
Power Co. vs. College Park, 262 U. S. 441. 

77 Ark. Nat. Gas Co. vs. Ark R. Com’n, 261 U. 8. 379, citing Union Dry Goods 
Co. vs. Ga. Pub. Serv. Corp., 248 U. 8. 372; and Producers Trans. Co. vs. R. 
Com’n, 251 U. S. 228. 

78 Ortega Co. vs. Triay, 260 U. 8. 103. 
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enjoin upon the agency a certain course of procedure and rules of 
decision in order to avoid the objection of a mere delegation of legis- 
lative power.”? A state may operate a railroad for the public benefit 
where the corporation becomes financially unable to do so, but must 
make provision for keeping the property in repair and paying the rentals 
therefor.°° Authority on the part of a municipality to surrender its 
power to prescribe reasonable street car fares must be very clear.* 


4. The “‘Cave-In”’ Law, Mob Vaéolence, Miscellaneous 


Of the remaining cases under the Fourteenth Amendment two stand 
out most prominently. In the first of these, Pennsylvania Coal Co. vs. 
Mahon,®™ a statute forbidding the mining of coal under dwellings and 
streets, where the right to mine had been granted, was held to amount 
to a taking of property without just compensation. The decision repre- 
sents a reversion to the doctrine of Wynehamer vs. People,®* decided 
before the Civil War, and can in no wise be squared with cases like 
Mugler vs. Kansas,* nor indeed with current doctrine as to what 
constitutes a “taking” within the meaning of the Fifth Amendment. 
This, however, does not signify that the decision is not ‘‘good law.” 
When a public benefit is obtained at great cost to a small and easily 
ascertainable class in the community, elementary justice requires that 
the public and not such class should stand the expense. 

The other case just referred to was that of Moore vs. Dempsey,® in 
which it was held that where public passion has rendered the trial of a 
capital case in a state court a mere travesty on justice, relief can be 
sought in the national courts by application for a writ of habeas corpus, 
notwithstanding the corrective process which is afforded by state law. 
Justice Hughes’ opinion in Frank vs. Mangum*® some years ago had 
clearly prevised the possibility of national judicial intervention in 
extreme cases, but the case at bar is the first one in which such inter- 
vention has ever taken place. 


7 Wichita R. & Light Co. vs. Publ. Util. Com’n of Kan., 260 U. 8. 48. This 
seems to be new law so far as the Supreme Court is concerned. 

8° Boston vs. Jackson, 260 U. 8. 309. 

*! Paducah vs. Paducah R’y Co., 261 U. S. 267. 

82 260 U. S. 393. 

8313 N. Y. 391. 

84 123 U. S. 623. 

85 261 U. S. 186. 

86 237 U. S. 309. 
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Another case afforded Chief Justice Taft the opportunity to compile 
the precedents in which state statutes allowing an attorney’s fee against 
railway companies for failing to settle claims against them with reason- 
able promptitude were involved, and on the basis of this review the 
court sustained a Nebraska statute of this character but mitigated by 
the proviso that the fee is not to be allowed where the claimant loses 
his case.87 Several cases involved insurance companies. In one it 
was held that the state may validly require hail insurance policies to 
take effect twenty-four hours after the application to the local agent, 
in the absence of specific notice to the contrary ;** in another a special 
tax on corporations insuring in companies which were not authorized to 
do business in the state was held void,®® on the basis of Allgeyer vs. 
Louisiana;®® while a third set aside a judgment against an insurance 
company which was not “‘doing business” in the state, the judgment 
having been secured by service on the secretary of state.“ Three other 
cases stand each for fairly obvious results: that the state may license 
dentists ;* that it may license ‘“‘realtors;”® and that the benefits of a 
workman’s compensation act may be validly extended to nonresident 
alien dependents.“ On the other hand, the holding in a fourth case 
that a corporation not doing business in a state was entitled by the 
equal protection clause to enter such state and prosecute a claim in its 
courts on the same terms as nonresident individuals would seem to 
indicate an effort to extend by indirection Article IV, Section 2, Para- 
graph 1, of the Constitution to corporations.“ That there is “no 


87 Chic. & N. W. R’y Co. vs. Fowler Co., 260 U. 8. 35. See also Southern R. 
Co. vs. Clift, 260 U. 8. 316. 

88 Nat’l Un. Fire Ins. Co. vs. Wanberg, 260 U. 8. 71. 

89 St. Louis Cotton Compress Co. vs. Ark., 260 U. 8. 346. 

909 165 U. 8. 578. 

% Minn. Com’! Men’s Assoc. vs. Benn, 261 U. 8.140. The case seems to stand 
for the proposition that the ‘‘doing of business’ by such a company within a 
state involves the maintenance of an agent there. 

%2 Douglas vs. Noble, 261 U. 8S. 165, citing Dent vs. W. Va., 129 U. 8. 114; 
but the act conferring such authority on a board of examiners must be interpreted 
not to grant arbitrary powers, Yick Wo. vs. Hopkins, 118 U. 8. 356. 

%-Bratton vs. Chandler, 260 U. 8. 110. 

% Madera Sugar Pine Co. vs. Indust’l Accident Com’n, 262 U. 8. 499. A 
number of cases reiterative of conventional results are omitted. 

% Ky. Fin. Corp. vs. Paramount Auto Exch. Corp., 262 U. 8. 544. Article IV, 
Sec. 2, Par. 1, reads as follows: ‘“‘The citizens of each state shall be entitled to 
all privileges and immunities of citizens in the several states.’’ That a corpora- 
tion is a ‘‘person’’ within the meaning of the Fourteenth Amendment has long 
been recognized. See Santa Clara County vs. So. Pac. R. Co., 118 U. 8. 304. 
It is not, however, a ‘‘citizen’’ within the meaning of the above quoted article. 
See Blake vs. McClung, 172 U. 8. 239. 
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inherent right of self government” in municipal corporations which is 
beyond the legislative control of the state, and that so far as the Con- 
stitution of the United States is concerned the state has absolute power 
over all property of municipalities within its limits which is held by 
them for “governmental purposes,” is asserted in Trenton vs. New 
Jersey. Lastly, should be noted the difference between a judgment 
declaring a public right and one whereby private rights are vested—the 
former may be annulled by subsequent legislation, but the latter must 
be enforced regardless of such legislation.” 

Several taxation, special assessment, and “eminent domain cases 
illustrated familiar principles: A tax-payer may be unlawfully dis- 
criminated against by the intentional and systematic under-valuation 
of the same class of property belonging to others, even though his own 
property is not assessed at more than full value.** Laying fifty-seven 
per cent of the tax for a given year for the drainage improvement of 
overflowed land on 3.61 miles of railroad which could benefit only 
indirectly is invalid.*® The test of the public character of an improve- 
ment is the use to which it is to be put, not the person by whom it 
is to be used;! nor is it essential to a “‘public use” that the entire com- 
munity, or even any considerable portion of it, should directly partici- 
pate in a public improvement.!” 


II, THE STATE POWER AND THE COMMERCE CLAUSE 


1. Interstate Flow of Commodities 


A state may not require the distributors of natural gas produced 
within its limits to give a preference to local customers as against those 


% 262 U. S. 182, citing East Hartford vs. Hart. Bridge Co., 10 How. 511; Mt. 
Pleasant vs. Beckwith, 100 U. S. 514; Hunter vs. Pittsburg, 207 U. 8. 161. Sec. 
People vs. Hurlbut, 24 Mich. 44, in which the late Judge Cooley endeavored to 
call into being such an “‘inherent’’ right. See also Amasa M. Eaton on ‘‘The 
Right to Local Self-Government,” in the Harvard Law Review, vol. 13, 441, 570, 
638; and vol. 14, 20, 116. 

*7 Hodges vs. Snyder, 261 U. 8. 600, citing Penn. vs. Wheeling & B. Bridge Co., 
18 How. 421; Clinton Bridge Case, 10 Wall. 454; United States vs. Klein, 13 Wall, 
128; McCullough vs. Va., 172 U. 8. 102. 

98 Southern R’y Co. vs. Watts, 260 U. S. 519; also, to same effect, Sioux City 
Bridge Co. vs. Dakota County, 260 U. S. 441. 

*? Thomas vs. Kan. City So. R’y Co., 261 U. 8. 481. 

100 Milheim vs. Moffat Tunnel Improv. Dist., 262 U. 8. 710, citing many rail- 
way cases. 

10 Rindge Co. vs. County of Los Angeles 262 U. S. 700. A few cases which 
illustrate familiar doctrine are omitted. 
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in other states; and a state whose citizens would be disadvantaged by 
the enforcement of such a requirement may maintain an original suit 
in the Supreme Court to prevent this from happening. So it was held 
in Pennsylvania vs. West Virginia,’* the closing day of the term. 
Though the decision of the court does not go beyond that in West vs. 
Kansas Natural Gas Company,!® which was decided some years ago, 
three justices dissented. Justice Holmes’ opinion points out the in- 
consistency between this holding and the result arrived at in the tax 
cases which are noted just below. Justices McReynolds and Brandeis 
urged in addition the question of jurisdiction, the latter arguing per- 
suasively that the danger which was sought to be enjoined was not 
sufficiently imminent to bring the case within the rules which govern 
the granting of such relief. 

It is interesting to group this case with Hammar vs. Dagenhart'™ 
and Leisy vs. Hardin,’ both of which are apparently still in good 
standing with the court, in relation to the question of the control of 
child labor. By the former, the products of child labor being in themselves 
good articles of commerce, Congress may not check their flow from one 
state to another; by the latter a state may not exclude such products 
entering it from other states. Now by Pennsylvania vs. West Virginia 
a state may not forbid such products which originate within its own 
borders from being sent to other states, even with the commendable 
intention of preventing its own degraded standards of labor from affect- 
ing its neighbors. There is, in short, no legislative authority in the 
United States, as government is at present constituted, with power to 
prevent interstate traffic in the products of child labor, even with the 
purpose of making effective a ban on local traffic therein. A curious 
situation, to be sure! 

In Heisler vs. Thomas Colliery Company,’ a Pennsylvania tax on 
anthracite coal at the mouth of the pit was sustained as a legitimate 
exercise of the state’s taxing power and not a regulation of interstate 
commerce, notwithstanding the fact that the great proportion of the 
coal is intended for shipment without the state. Similarly, in Oliver 
Mining Company vs. Lord,’ it was ruled that the mining of ore may 


102 262 U. S. 553. 
103 221 229. 
104 247 U. S. 251. 
106 135 U. 8. 100. 
106 260 U. S. 245. 
107 262 U. S. 172. 
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be taxed as an occupation, although practically all the product of the 
mines is immediately shipped out of the state on cars which run to the 
mines and are loaded from ‘‘pockets’’ or by steam shovels directly from 
the open pits. Both decisions were unanimous and apply accepted 
doctrine. They should have been qualified, however, by the admission 
that such taxes, because of their obvious and immediate effect upon the 
prices of commodities which are extensively dealt with in interstate com- 
merce, are undoubtedly subject to disallowance by Congress.'% A 
third case, on the other side of the line, rules that logs of pulp wood 
which have been placed in a river to be floated into another state are in 
interstate commerce so as to be beyond the taxing power of the state 
even though they are temporarily held within the state of origin because 
of high water.!° 


2. Miscellaneous 


An occupation tax on a dealer in oil, which had been brought into the 
state from another state and sold in the original packages, is not an 
unconstitutional interference with interstate commerce, the tax being 
uniform wpon all oil dealers in the state."° This is the result reached 
by the Chief Justice after a careful review of the precedents. The 


authority of Brown vs. Houston"! and succeeding cases is thus restored 
in full, and the recent Continental Oil Cases “* disavowed or distin- 
guished. On the other hand, in Phipps vs. Cleveland Refining Com- 
pany,8 Justice McKenna, speaking for a unanimous court, announces 
that an inspection fee on petroleum products nearly double the cost 
of inspection must be regarded as “repugnant to Article 1, Section 10, 
Clause 2, of the Constitution of the United States, forbidding states 
from laying imposts without the consent of Congress upon interstate 
commerce (sic), except such as may be absolutely necessary for the 
execution of inspection laws.’’ This belated discovery that Article 1, 


108 See Board of Trade vs. Olsen, supra; also Brown vs. Houston, 114 U. 8. 622, 
where the supervisory power of Congress over certain state taxes is recognized. 

109 Champlain Realty Co. vs. Brattleboro, 260 U. 8. 366. 

110 Sonneborn vs. Cureton, 262 U. 8. 506. 

11 See note 108 supra. , 

112 Askren vs. Continental Oil Co., 252 U. S. 444; Bowman vs. Continental Oil 
Co., 256 U. 8. 642. For comment, see this Review, vol. 15, 67; and vol. 16, 239. 

118 261 U. 8. 449. 
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Section 10, applies to interstate commerce overrules a number of pre- 
cedents.'4 

A tax on the property of a sleeping car company, located within a 
state, may be measured by the company’s gross receipts, although it is 
doing interstate business, it being fairly shown that this method was 
resorted to “merely as a means of getting at the full value of the prop- 
erty, considering its nature and use.”""* A franchise tax on an interstate 
railway for the privilege of doing an intrastate business is not a regula- 
tion of interstate commerce.“ A state may tax the net income of 
property, as distinguished from the net income of the owner thereof, 
although the property is used in interstate commerce.“? An order of a 
state commission requiring through night trains passing without thestate 
to stop at a town, which has a population of 2500 persons and is already 
supplied with facilities commensurate with its needs, is an invalid 
interference with interstate commerce,"* The solicitation of traffic 
by railways in states remote from their lines is interstate commerce, 
and a statute which permits service upon the agents who are employed 
in this business, without regard to the cause of action, is a burden upon 
interstate commerce."® 


III, OBLIGATION OF CONTRACTS; EX POST FACTO; NATIONAL SUPREMACY 


The Constitution affords no protection against the impairment of the 
obligation of contracts by judicial decision, unless the real effect thereof 
be to give operation to a later statute impairing such obligation.”° 


114 The principal one is Woodruff vs. Parham, 8 Wall, 123, of which C. J. Taft 
remarks in the Sonneborn Case: It ‘‘has never been overruled, but has often been 
approved and followed.’’ There it was held that the terms ‘“‘imports’’ and 
‘*exports”’ in Art. I, Sec. 10, are confined to foreign commerce. It would appear 
that the court has not even yet entirely extricated itself from the difficulties 
into which it strayed in the Cont. Oil Co. Cases and Standard Oil Co. vs. Graves, 
249 U. 8. 389. There is an essential contradiction between the holding in the 
Phipps Case, supra, and the Sonneborn Case, of later date, its designation alone 
affording no reason for condemning an otherwise valid tax. 

8 Pullman Co. vs. Richardson, 261 U. 8. 330. Cf. Galveston, H. & 8. A. R. 
Co. vs. Tex., 210 U. 8. 217. 

46 Southern R’y Co. vs. Watts, 260 U. 8. 519. 

17 Atlantic Coast Line R. vs. Daughton, 262 U. 8. 413, citing Shaffer vs. 
Carter, 252 U. 8S. 37. 

118 §t. Louis-San Francisco R’y Co. vs. Pub. Serv. Com’n, 261 U. 8. 369. 

1% Davis vs. Farmer’s Coédp. Equity Co., 262 U. 8. 312. 

120 Columbia R’y, Gas & Elec. Co. vs. 8. C., 261 U. 8. 236, citing N. O. Water- 
w’ks Co. & La. Sugar Ref. Co., 125 U. 8. 18; Central Land Co. vs. Laidlaw, 159 
U. 8. 103; Bacon vs. Tex., 163 U. 8. 163 U. 8. 207. 
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A statute which converts a covenant in a state land grant into a condi- 
tion subsequent and imposes forfeiture for nonfulfilment violates 
Article 1, Section 10; not so, a statute which requires the filing by a 
mortgagee of an affidavit within three months of foreclosure ;!** nor yet 
a statute which imposes a penalty tax upon estates of decedents for 
nonpayment of taxes during life.* A tax on the income from a mort- 
gage is not a tax on the mortgage itself within the sense of a statute 
exempting certain classes of mortgages from taxation.4 A state may 
authorize banks to pay checks by draft, the depositors consenting, 
without violation of the prohibition against a state making anything 
but gold or silver a legal tender in the payment of debts. ‘The 
contract, and dealings of national banks are subject to the operation 
of general and undiscriminating state laws” which do not conflict with 
the letter and purpose of congressional legislation respecting such 
banks.!*6 


121 Same case. 

122 Conley vs. Barton, 260 U. S. 677. 

123 Bankers Trust Co. vs. Blodgett, 260 U. 8. 647. 

124 New York vs. Law, ... U.S. .... 

126 Farmers and Merchants’ Bank vs. Fed’l Reserve Bank, 262 U. 8. 649. 

126 First Nat’] Bank of San Jose vs. Calif., 260 U. 8. 366. The principle here 
announced, if applied generally to national instrumentalities, would secure to 
the states the right to tax national bonds, with the assent of Congress, by ‘‘gen- 
eral and undiscriminating’’ laws. This is undoubtedly the sound view of the 
matter. See especially Osborn vs. Bank of the U. 8., 9 Wheat. 738; and Farmers’ 
and M. Bank vs. Dearing, 91 U. S. 29. 
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AMERICAN GOVERNMENT AND POLITICS 


THE SECOND, THIRD AND FOURTH SESSIONS OF THE SIXTY- 
SEVENTH CONGRESS 


December 5, 1921-September 22, 1922; November 20—December 4, 
1922; December 4, 1922—March 3, 1923* 


LINDSAY ROGERS 


Columbia University 


The Legislative Record. The Sixty-seventh Congress was unique 
in several respects. For the first time, there were four sessions. This 
was due to the fact that, in the hope of securing the passage of the 
Ship Subsidy Bill, President Harding called a special session which 
lasted only a fortnight. In total number of working days, however, 
the Sixty-seventh Congress yields to the Sixty-third and Sixty-fifth 
Congresses, whose “long” sessions were longer. In the fourth session, 
moreover, “the lame ducks” who had been defeated at the November, 
1922, election exercised an exceptional influence on legislation. This 
gave rise to more discussion than usual of the proposals, which reappear 
in every Congress, to dispense with the short session, composed in part 
of members who have been repudiated by their constituencies. The 
Republican majority in the House of Representatives was more than 
two-thirds, so that the rules could be suspended by a strict party vote. 
There were rather interesting relations between the President and 
Congress and, finally, the activity and inactivity of the Congress were 
criticized with somewhat more than the customary bitterness. 

Of the activity, however, there can scarcely be any question. At 
the second session, 255 public acts, 45 public resolutions, and 132 pri- 
vate acts and resolutions received presidential approval. This, as 
Mr. Mondell pointed out, was at the rate of nearly two laws per legis- 
lative day of the session. In addition the House of Representatives 


* For previous. notes on the work of Congress, see American Political Science 
Review, vol. 13, p. 251; vol. 14, pp. 74, 659; vol. 15, p. 366; vol. 16, p. 41. 
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passed 140 public and 109 private bills which had not been considered 
by the Senate and approved 7 Senate bills which had not been agreed 
to in conference when the session came to an end. This rain of legis- 
lation, Mr. Mondell thought, was an indication of the “marvellous 
achievement of the American people under the leadership and in har- 
mony with the policies of the Republican Party.” There was, he 
maintained, “no parallel in human history, and the roster of the great 
men who have served the Nation and the World as Republicans stands 
unrivalled in the annals of time.’’! 

At the third session only two public laws (providing for the expenses 
incident to the session and relating to a public park in Pennsylvania) 
and two private pension laws were passed. The attention of the House 
was taken up by the Ship Subsidy Bill—the raison d’étre of the special 
session—and in the Senate a filibuster on the Anti-Lynching Bill was 
so successful that no business whatever was transacted. Two hundred 
and fifteen public laws and 126 private laws were passed during the 
fourth session. Three hundred and twenty of the measures at these 
three sessions were of purely local importance. Eighteen were for 
the benefit of war veterans; ten were for the relief of the agricul- 
tural interests; nineteen related to foreign matters, and twenty-four 
(in addition to the appropriation acts) were for the executive 
departments. 

Approximately one and one half laws were passed for every one of the 
624 days Congress was in session,? and a number of important bills failed. 
In addition to laws which will be mentioned specifically later, the im- 
portant measures to receive the approval of the President included a 
resolution extending the operation of the three per cent immigration 
act; a law authorizing associations of producers of agricultural prod- 
ucts; an amendment to the Federal Reserve Act stipulating that 


1 Congressional Record, September 20, 1922, p. 14127. 

? The House of Representatives took a recess from June 30, 1922 to August 15, 
1922. 
? Among the measures which passed the House of Representative but failed of 
approval by the Senate were the shipping bill; the anti-lynching bill; the railroad 
refunding bill; the blue-sky securities bill; the bill to prevent corrupt practices; 
the revision and codification of the federal statutes; a bill regulating radio com- 
munication; a bill providing standard measures for fruits and vegetables; a bill 
to prevent the manufacture of adulterated and misbranded food and drugs; a 
bill for the improvement of the foreign service; the naval omnibus bill, and a bill 
to establish standards of weights and measures for wheat-mill and corn-mill 
products. 
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appointments “shall have due regard to a fair representation of the 
financial, agricultural, industrial and commercial interests, and geo- 
graphical divisions of the country” (an indirect method of requiring 
the President to appoint a “dirt’’ farmer to the board); an anti-narcotics 
law, creating a federal narcotic control board, composed of the secre- 
taries of state, the treasufy, and commerce; the Naval Scrapping Act, 
and the Classification Act of 1923. 

At the second session the Fordney Tariff Bill became law. Hearings 
had been begun on the measure January 6, 1921; it was introduced in 
the House June 29; reported by the committee on ways and means 
July 6, and passed the House on July 21.4 It was referred to the Senate 
finance committee July 22, 1921, and was not reported from the finance 
committee until April 2, 1922. When the measure appeared in the 
Senate it had 2,428 amendments and an interminable debate was be- 
gun. On July 5, before the great majority of items in the bill had 
been acted upon by the Senate, the Republican leaders proposed to 
apply cloture under Rule 22 of the Standing Rules of the Senate. The 
proposal failed to secure the necessary two-thirds vote,’ and debate 
continued until August 18 when the measure was passed. The con- 
ference committee did not come to an agreement until September 12 
and the House ordered the bill back to conference with instructions 
to strike out the dye embargo provision, and to place potash on the 
free list. The House, however, gave way more frequently than the 
Senate; and Representative Garner, of Texas, declared that the House 
had yielded more than thirty times as often as the Senate. The con- 
stitutional prerogative of the House to originate money bills apparently 
means only the prerogative of originating the enacting clause.’ The 


* See American Political Science Review, vol. 16, p. 43. 

5 Congressional Record, July 7, p. 10860, ff. 

* The Fordney bill holds the record for time consumed in the consideration 
of tariff measures. The McKinley bill was introduced in April and became law 
in October; the Wilson bill was introduced in December and became law (without 
the President’s approval) the following August; the Dingley bill was introduced 
in March and was agreed to in July; the Payne bill was introduced in March and 
was concluded in August; and the Underwood bill was introduced in April and 
became law on October 3, 1913. 

7™For a discussion of this clause in connection with a Senate amendment 
tacking a sales tax to the Bonus Bill, see Congressional Record, August 30, p. 
13004. 
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amended conference report passed the House on September 15 and the 
Senate on September 19.8 

The funding of foreign debts was the subject of several congressional 
measures. The Foreign Débt Funding Act was approved on February 
9. It had passed the House during the first special session and was 
passed by the Senate in an amended form in January, 1922. It pro- 
vided for a debt commission of five members with the secretary of the 
treasury as chairman and this compromise ended an acute discussion 
between the President, who desired unrestricted executive discretion, 
and Congress, which insisted on retaining complete control of the de- 
tails of the refunding expedients. The compromise on a commission 
was so simple that it is astonishing it was not suggested in the very 
beginning. When Congress approved the arrangements for refunding 
the British debt the law of February 9 was amended to provide that 
the foreign debt commission should consist of eight members, not more 
than four members to be appointed from one political party. 

An interesting constitutional question was raised when President 
Harding appointed Senator Reed Smoot and Representative Theodore 
E. Burton as members of the World War Foreign Debt Commission. 
A subcommittee of the Senate judiciary committee was divided on 
the question of whether the appointments were proper under Article I, 


8 On the tremendous powers of conference committees and their ability to 
thwart the opinion of one House of Congress see the speech of Senator Simmons, 
Congressional Record, p. 14035 (legislative day of September 16); and the pro- 
ceedings in the House, August 22, p. 12695 ff., and September 13, p. 13557 ff. 

On August 25th, 1922, a bill creating additional district judges (H. R. 9103) 
was referred back by the Senate to the conferees on the ground that it omitted 
matter agreed upon by both Houses and inserted new matter. This rule is not 
invoked very frequently. In this case the point of order was quite technical and 
the legislation by the conferees was not important. See Congressional Record, 
p. 12806. 

In the Tariff Bill both the Senate and the House fixed a 7 cent duty for long- 
haired staple cotton which was placed by the conferees on the free list. For a 
similar point of order—in respect of legislation by the conferees on the Veterans’ 
Adjusted Compensation Act (H. R. 10874)—see Congressional Record, September 
14, 1923, p. 13624 ff. On the general question of conference committees see my 
article, ‘‘Conference Committee Legislation,’’ North American Review, March, 
1922. 

® See my article ‘‘ Parliamentary Commissions in France, II,’’ Political Science 
Quarterly, December, 1923. 
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Section 6 of the Constitution. Senators Cummins, Nelson and Ster- 
ling took the view that the commissioners were not civil officers. Sena- 
tors T. J. Walsh, Brandegee, and Overman disagreed on the question 
of eligibility and filed a dissenting report. The attorney general ren- 
dered a favorable opinion (Senate Document No. 115) and the matter 
was exhaustively discussed in the Senate debate on the creation of 
the commission." 

The expedient of a commission was also resorted to for consideration 
of the problem of coal. On August 18, President Harding appeared 
before Congress to urge legislation necessary to deal with the coal strike. 
Two measures were enacted by Congress. One provided for the es- 
tablishment of the United States coal commission, to investigate the 
facts and conditions of the coal industry, and the other, known as the 
Coal Distribution and Price Control Bill, increased the powers of the 
interstate commerce commission to include authority to issue orders 
for such matters as priorities in car service. These two measures were 
approved by the President on September 22. 

The Soldiers’ Bonus Bill’ was passed by the House on March 23, 
1922, and was reported with amendments to the Senate on June 8. 
It was discussed from time to time while the tariff measure was before 
the Senate and was finally passed on August 31 by a vote of 47 for 
(27 Republicans and 20 Democrats) and 22 against (15 Republicans 
and 7 Democrats). The measure as it came from the House contained 
no method for raising the money necessary, so the Senate adopted an 
amendment providing that the cost of the bonus should be raised from 
the interest received from foreign governments on the war debt to the 
United States. A second Senate amendment provided for the recla- 
mation of swamp land to create homesteads for veterans. Additional 
expenditures necessary for this were estimated at $350,000,000. On 
September 11, the conferees eliminated these two provisions from the 
bill and the conference report was approved by both Houses, but on 
September 19 the President returned the bill with a veto message. 


10 “ No Senator or Representative shall during the time for which he was elected 
be appointed to any civil office under the authority of the United States which 
shall have been created or the emoluments whereof shall have been increased 
during such time.”’ 

11 Congressional Record, February 22, 1922, p. 3215; Feb. 23, p. 3285; and Feb. 24, 
p. 3325 ff. 

12 See American Political Science Review, vol. 14, p. 666; vol. 15, p. 80; vol. 16, 
p. 45. 
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The House passed the bill over the veto by a vote of 258 to 54, but in 
the Senate, by a vote of 4 less than the necessary two-thirds, the veto 
was sustained. President Harding at the fourth session of the Con- 
gress also vetoed the Bursum Pension Bill, giving pensions of $50.00 a 
month to all widows and veterans of the Civil War and increasing the 
pensions of the veterans themselves. Since the compensation paid 
to the widows of World War veterans amounts to only $24.00 a month, 
“it would be indefensible,” President Harding said, “to insist on that 
limitation upon actual war widows if we are to pay $600 per year to 
widows who married veterans sixty years after the Civil War.’’™ 
Budgetary Procedure. Mr. Madden announced in the House 
of Representatives on January 20 that the record of the House, in pass- 
ing all of the eleven regular appropriation bills by that date, had sur- 
passed the record of any previous short session of Congress for 
expeditious preparation in committee and passage by the House.“ In 
previous Congresses the dates on which the last annual supply bill 
had been considered by the House ranged from February 17 to March 
2. The greater quickness was due to the fact that at the opening of 
the session the committee on appropriations had five bills practically 
ready for presentation to the House and that authority with regard to 
the appropriations was concentrated in the one committee. The bills 
received consideration in the Senate and were approved at earlier dates 


than has been customary. Five of the regular bills and a deficiency 
bill were approved in January, and on February 14 only three measures 
remained with differences between the House and the Senate unad- 
justed. This record compares most favorably with previous con- 
gresses.5 The budget system and the single committee in both the 


18 During the second session, President Harding vetoed three other measures: 
H. R. 77, a bill for the consolidation of certain forest lands; H. R. 6380, a bill to 
amend the charter of the Masonic Mutual Relief Association of the District of 
Columbia, and H. R. 6679, a bill to divide the state of Texas into four judicial 
districts. Except in the case of the bonus bill, President Harding’s troubles with 
Congress were not made manifest in vetoes. 

14 In spite of the fact that congressional business was much less congested than 
usual in respect of the appropriation bills, 99 measures received President Hard- 
ing’s approval on March 4. Forty-four were signed at the White House and 
fifty-five at the Capitol, the last bill being signed five minutes before Congress 
adjourned. There were no pocket vetoes and there was no attempt to reraise the 
question presented by Mr. Wilson in signing bills after the adjournment of 
Congress. See American Political Science Review, Vol. 14, p. 669. 

18 For the dates in previous congresses, see American Political Science Review, 
vol. 13, p. 260; vol. 14, p. 82; vol. 15, p. 367. 
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House and the Senate, furthermore, have reduced the evil of legislative 
riders on appropriation bills. ‘The Committee on Appropriations,” 
Mr. Madden said, “in its work of preparing appropriations has 
endeavored conscientiously to adhere to the policy of refusing to con- 
sider extraneous legislation and to avoid trenching upon the jurisdic- 
tion of the committees of the House whose duty it is to frame legisla- 
tion.” When the legislative committees reported appropriation bills,“ 


16 Under the old system appropriations for a single department were frequently 
found in a number of bills. The war department grants, for example, were con- 
tained in five different measures. The new bills, eleven in number, are based on 
the departments and other units of organization. War department appropria- 
tions are in one bill and are divided to show the amounts for military and 
non-military activities. The following table explains the changes: 


FORMER BILLS NEW BILLS 


1. Agricultural. 1. Agricultural Department. 

2. Army. 2. Commerce and Labor Departments. 
3. Diplomatic and consular. 3. District of Columbia. 

4. District of Columbia. 4. Executive Office and independent 
5. Fortification. offices, commissions, etc. 

6. Indian. 5. Interior Department. 

7. Legislative, executive, andjudicial. 6. Legislative branch. 

8. Navy. 7. Navy Department. 

9. Pension. 8. Post Office Department. 

10. Post Office. 9. State and Justice Departments. 

11. River and harbor. 10. Treasury Department. 

12. Sundry civil. 11. War Department. 

13. Deficiency. 12. Deficiency. 


The new bills are composed of items for each department or establishment here- 
tofore distributed in several bills, as follows: ; 

1. Agricultural: Items for that department formerly in the Agricultural and 
sundry civil bills. 

2. Commerce and Labor: Items for those departments formerly in the sundry 
civil and legislative, executive, and judicial bills. 

3. District of Columbia: Items formerly carried in the District of Columbia 
bill and all other items in the sundry civil and legislative, executive, and judicial 
bills chargeable in part against the revenues of the District of Columbia. 

4. Executive office and independent offices: Items formerly carried for these 
purposes in the sundry civil and legislative, executive, and judicial bills. 

5. Interior Department: Items for this department formerly carried in the 
sundry civil, legislative, executive, and judicial, and pension bills. 

6. Legislative branch: Items for the Senate, House, joint congressional com- 
mittees and commissions, Capitol police, legislative drafting service, Architect of 
the Capitol, Library of Congress, Botanic Garden, and Government Printing 
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there was, of course, the natural inclination to save time and to combine 
legislation and grants of money. 

The change in number and scope of the appropriation bills, which 
by custom originate in the House of Representatives, made it necessary 
for the Senate to revise its machinery for dealing with the bills after 
they had passed the House. The rule in the Senate (Rule 16) provided 
that of the regular appropriation bills which came over from the House, 
five should go to the committee on appropriations; the rivers and har- 
bors bill went to the committee on commerce; the agricultural bill to 
the committee on agriculture and forestry; the diplomatic and con- 
sular bill to the committee on foreign relations; the army and military 
academy bills to the committee on military affairs; the Indian bill to 
the committee on Indian affairs; the naval bill to the committee on 
naval affairs; the pension bill to the committee on pensions; the post 
office bill to the committee on post offices and post roads. Under the 
new arrangement adopted in the House, eight bills would be sent to 
the Senate committee on appropriations; the agricultural, postal, army 
and navy bills would be dealt with by the legislative committees. It 
was proposed to give the committee on appropriations jurisdiction 
over them all, and to centralize the control as it had been already cen- 
tralized in the House. 

The change in the rules (S. Res. 213) encountered a good deal of 
opposition from senators serving on the committees which would be 
deprived of their powers over certain expenditures. The debate ran 


Office (exclusive of printing and binding for the executive departments), formerly 
in sundry civil and legislative, executive, and judicial bills. 

7. Navy: Items for the Navy formerly carried in the Navy bill and for the 
Navy department proper, formerly in the legislative, executive, and judicial bill. 

8. Post Office: Items formerly carried in the Post Office bill and for the Post 
Office department proper, formerly in the legislative, executive, and judicial and 
sundry civil bills. 

9. State and Justice: Items for those departments and the courts formerly 
carried in the sundry civil, legislative, executive, and judicial, and diplomatic 
and consular bills. 

10. Treasury: Items for the Treasury department formerly in the sundry 
civil and legislative, executive, and judicial bills. 

11. War: Items for the War department formerly in the Army, fortification, 
legislative, executive, and judicial, river and harbor, and sundry civil bills. The 
bill is divided into two titles, namely, one title for the military activities and 
expenses directly related thereto and the other for the nonmilitary activities.— 
Congressional Record, July 12, 1922, p. 11063. 


| 

i) 

} 

| 


AMERICAN GOVERNMENT AND POLITICS 87 


on for some time.!”? It was complained that the rule was not working 
well in the House, and that the committees on appropriations were not 
competent to deal with technical subjects. For these the legislative 
committees which had acquired some competence would be necessary. 
The post office appropriation bill, it was said, “might just: as well have 
been a piece of blank paper sent over here from the other body through 
the committee on appropriations of that body. It was first drawn by 
a subcommittee of the appropriations committee of the House, no one 
of whom ever served on the committee on the post office and post roads, 
or knew anything about the technique of that service, so that we have 
been compelled to take that bill from its enacting clause and go through 
it stage by stage and practically rewrite it.’”'* 

The Senate amendment, however, proposed to meet this objection, 
in part, by creating a series of subcommittees of the appropriations 
committee to deal with the bills and to include ad hoc members re- 
cruited from the legislative committees. Thus, the naval bill would 
be considered by the appropriations subcommittee and three members 
of the committee on naval affairs. In this way it was thought technical 
advice could be secured, and the appropriation bill could be made to 
agree with other legislation; for under the rules both of the House and 
the Senate, complicated procedural situations sometimes come about 
when items are included for matters not previously authorized by law, 
and: when the attempt is made to legislate by means of riders. In both 
cases there ought to be articulation between the appropriations com- 
mittee and the legislative committee; in both cases, also, the legislative 
committees are anxious for fear that they will lose some of their legis- 
lative power.!® The Senate rule therefore proposed that “if an appro- 
priation bill is reported to the Senate containing new or general legis- 
lation, a point of order may be made against the bill, and if the point is 
sustained the bill shall be recommitted to the committee on appropria- 
tions.” The existing rule*® simply made the item subject to a point 
of order; the revision made the whole bill suffer the penalty and this, 
it was thought, would be sufficient to persuade the committee on appro- 
priations not to encroach on the prerogatives of the legislative com- 


17 See Congressional Record, March 1, 2, 3, 4, 1922. 
18 Mr. Moses, March 1, p. 3578. 
19 For discussions of tne same problem in the House, see American Political 
Science Review, vol. 15, p. 372. 
20 Rule 16, Sec. 3. 
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mittees. It is provided also that one of the conferees shall be chosen 
from the legislative committee.** 

The pork barrel, which it was thought had been effectively closed by 
the budget system, was reopened at the short session when a so-called 
“Rivers and Harbors Bloc” in the House amended the army bill to 
carry an additional appropriation of twenty-nine millions of dollars 
for river and harbor work. This was in opposition to the recommenda- 
tion of the budget bureau and the committee on appropriations. The 
amendment was retained in the Senate on February 8. President 
Harding was reported as believing that this incident showed the desir- 
ability of a constitutional amendment making it possible for the 
Executive to veto items in an appropriation bill without disapproving 
of the entire measure. Such a power, in his view, was necessary to 
prevent Congress from rendering the budget machinery entirely useless. 
The President apparently decided against the veto of the whole measure 
and then let it be known that he proposed to hold back the expenditure 
of funds and have no contracts made for work in excess of the figures 
approved by the bureau of the budget.” 

Constitutional Amendments. During the Sixty-seventh Con- 
gress, 103 joint resolutions were introduced proposing amendments to 
the Constitution. These related to a great variety of matters. Pro- 
posals were made to submit to the electors in the several states the 
question of prohibition; to permit the manufacture and sale of beer 
and wine; to deny aliens the right to vote for President, Vice President, 
senators and representatives; to deny rights of citizenship to children 
whose parents are not eligible to become citizens; to give the President 
power to veto items in appropriation bills; to give Congress power 
to regulate the production of and commerce in coal, oil and gas; to 
provide in the event of war for the conscription of citizens, money, 
industries and property; to give Congress power to fix terms of office 
of judges of inferior courts; to require a popular vote before a declara- 
tion of war; to give the District of Columbia representation in Congress 


21 For complaints in the Senate of the important House rule limiting the right 
of the House conferees to agree to certain amendments without a vote of the 
House (American Political Science Review, vol. 15, p. 373 and vol. 16, p. 52) see 
Congressional Record, December 14, 1922, p. 434 and p. 452. 

*2 This attitude of attempting to have his way in spite of Congress (instead of 
sending a veto message and fighting the issue out).recalls his position when Con- 
gress refused to increase the army as he desired. See American Political Science 
Review, Volume 16, Page 44. For a discussion in the House, see Congressional 
Record, January 20, 1923, pp. 2, 127, ff. 
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and allow its citizens to vote for President; to give Congress power to 
regulate the use of money in elections; to give Congress power to regu- 
late marriage and divorce; to prohibit polygamy; to prohibit sectarian 
legislation; to create a tariff court; to provide that Congress shall have 
no power to lay and collect income taxes; to define treason; to give 
Congress power to regulate the employment of women; and to change 
the method of ratifying treaties. 

Seventeen joint resolutions were introduced in the House and five 
were introduced in the Senate to deal with child labor. A compromise 
amendment was agreed upon by the committee on the judiciary and 
was ordered to be reported to the Senate February 19, 1923, but no 
further action was taken. 

The attitude of the administration caused great interest in respect 
to federal taxation of tax-exempt securities. A number of resolutions 
were introduced dealing with this matter and one passed the House 
of Representatives on January 23, 1923, but was not considered in the 
Senate. 

A number of suggested amendments were for the purpose of curbing 
the power of the Supreme Court in its review of congressional legisla- 
tion. H. J. Res. 15 provided that “‘no law shall be held unconstitu- 
tional and void by the Supreme Court without the concurrence of at 
least all but two judges;” H. J. Res. 436 (the Frear Resolution) would 
give Congress the power “to determine how many members of the 
Supreme Court shall join in any decision that declares unconstitutional, 
sets aside, or limits the effect of any Federal or State law and may 
further provide by law for the recall without impeachment proceedings 
of any Judge of the Court or the review and setting aside of any such 
Court decision providing that not less than two-thirds vote of both 
Houses shall agree to such recall or review.” Senator La Follette’s pro- 
posal would give Congress similar authority—to override by a two- 
thirds vote a decision of the Supreme Court nullifying a congressional 
statute. This scheme was approved by the American Federation of 
Labor at its convention on June 14, 1922. Senator Borah and Repre- 
sentative McSwain (S. 4483 and H. R. 9755) would declare by 
law (without resorting to a constitutional amendment) that Acts of 


*3 The draft reads as follows: 

‘‘The Congress shall have power concurrent with that of the several states to 
limit and prohibit the labor of persons under the age of eighteen years.’’ See 67th 
Congress, 4th Session, Senate Report, no. 1185, reprinted in the Congressional 
Record, February 24, 1923, p. 4469. 
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Congress shall not be declared unconstitutional “unless at least 
seven members of the Court shall concur before pronouncing said law 
unconstitutional.””™ 

Several proposals were made to amend the amending clause of the 
Constitution. The principal one was sponsored by Senator Wadsworth 
and Representative Garrett, and provided that amendments should be 
ratified “by the vote of the qualified electors in three-fourths of the 
several States and that until three-fourths of the States shall have 
ratified or more than one-fourth of the States shall have rejected or de- 
feated a proposed amendment any State in like manner may change its 
vote.””5 

The excessive mortality of the November, 1922, congressional elec- 
tions and the fact that many leaders of the Republican party in the 
House (including Mr. Mondell, the floor leader, Mr. Campbell, chair- 
man of the committee on rules, and Mr. Fordney, chairman of the com- 
mittee on ways and means) had failed to be reélected caused a great 
deal of interest in constitutional amendments advancing the date of 
the assembling of Congress so as to do away with the “lame duck” 
session. Several joint resolutions were introduced and the one fathered 
by Senator Norris, which would put the date for the assembling of 
Congress on the first Monday in January and the inauguration of the 
President on the third Monday in January, following the election, was 
passed by the Senate on February 13 by a vote of sixty-three to six. 
Such a change in the constitutional system had been proposed many 
times before but it was the first time that any favorable action had 
been taken by either branch of Congress. The matter probably would 
not have been brought to a head if Mr. Harding had not attempted to 
take advantage of the lame duck session of Congress in order to secure 


24 For a memorandum on legislation which the Supreme Court has declared 
unconstitutional see Congressional Record, February 24th, 1923, p. 4549 ff. 

28 See hearing before a subcommittee of the committee on the judiciary, 
United States Senate, January 16, 1923; Hawke v. Smith 253 U. 8. 221 (1920); and 
in respect of the possibility of states changing their votes, Willoughby on the 
Constitution, Volume I, p. 522. The Brandegee amendment, reported favorably 
by the Senate committee on the judiciary in the 66th Congress and providing that 
proposed amendments should be invalid unless ratified within six years from the 
date of their proposal by Congress, was again discussed in the Senate. Four 
amendments (relating to the apportionment of representatives, the compensation 
of members of congress, titles of nobility, and non-interference with slavery) are 
apparently still pending and could be ratified by the states if they so desired. 
See Congressional Record, January 30, 1923, p. 2713. 
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the passage of ship subsidy legislation which, as the November elec- 
tions had plainly indicated, was certain to be defeated in the new Con- 
gress. It may be, however, that the Senate passed the resolution with 
complete confidence that the House would not agree; and, indeed, in the 
House, the lame ducks themselves (the Republican leaders in control 
of the rules committee) refused to give an opportunity for the resolu- 
tion to be considered. Mr. Harding himself let it be known that he 
did not favor tinkering with the Constitution and his attitude may 
have been partly responsible for the temerity of the Republican leaders 
in the House.” 

The President and Congress. President Harding will not go 
down in history as an executive who was successful in leading Congress 
and making it do his bidding. During the campaign he had imposed 
a self-denying ordinance on himself; he had promised that Congress 
would be encouraged to play its rightful part in the constitutional 
system. Hence, it was difficult for him to assert his leadership when 
some emergency made him anxious to have Congress act in conformity 
with his wishes. Caprice, as Bagehot pointed out, is a characteristic 
‘device of legislative assemblies. The caprice, Bagehot thought, could 
be lessened by the threat of dissolution and the expensive uncertainty 
of a new election. No such device is possible under the American 
constitution, and the principal deterrent to the caprice is leadership. 
But it is a leadership which must exist all the time even though it may 
not be spectacular; the legislative back need not feel the executive lash 
for considerable periods, but Congress must know that the lash may 
descend. Mr. Harding probably regretted his promise not to use the 
lash. 

He had his way on the joint resolution declaring peace. The resolu- 
tion as it passed the Senate was not satisfactory and he had it changed 
in the House. He influenced the packer legislation and defeated the 


26 A number of amendments were also introduced changing the term for repre- 
sentatives to four years; providing for the election of the President and Vice Presi- 
dent by direct vote; giving Congress power over the nomination of representatives 
and regulating their apportionment according to population. The propositions 
to amend the Constitution are classified in the Congressional Digest, March, 1923, 
p. 172. A list is also given in ‘‘Hearing Before the Sub-Committee of the Com- 
mittee on the Judiciary, United States Senate, 67th Congress, 4th Session, on 8. J. 
Res. 40, a Resolution proposing an amendment to the Constitution of the United 
States, January 16th, 1923,‘pp. 16-17.’’ Fora discussion of the Norris amendment 
see Congressional Record, January 30, 1923, p. 2695; February 12, p. 3538, ff. and 
February 13, p. 3612, ff. 
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insurgents in his party. He caused the Panama Canal tolls exemption 

to be held up in the House. He was badly beaten in his insistence that 

the surtax on large incomes be reduced to forty per cent, and the tariff 

bill was framed with little regard for the wishes of the White House. 

The Liberian $5,000,000 loan bill, urged by the President and Secretary 

Hughes, was decisively beaten in the Senate. President Harding’s 

most courageous stand was on the bonus, and the rebuff in-this case 

arose from the determination of congressmen to play politics, rather 

than from any weakness of his own. The fight over funding the debts 

due the United States was a draw. The ship subsidy measure?’ was 

filibustered against and beaten in the Senate, but even in the more 

complaisant House the Madden amendment requiring the appropria- 
tions to be annual was inserted against the vehement objections of 
the executive. Foreign policy was dealt with in the shadows cast by 
the Senate irreconcilables. Mr. Harding was flouted on the World 
Court and the question of American representation on the Reparations 
Commission. On the other hand, Congress in one case seemed to 
force the administration to act. The amendment to the naval appro- 
priation bill requesting the executive to call an arms conference was 
adopted after the President had made futile efforts to have it defeated. 
Here, however, there is a question of how far the congressional pressure 
(led by Senator Borah) was exerted on a door which the executive 
had already begun to swing open. 

But presidential leadership of Congress is becoming increasingly 
difficult, partly on account of the insurgent elements in the Republican 
party and partly on account of the procedure in the House and the 
Senate. In the House, leadership is now in commission. Speaker 
Cannon could promise Roosevelt that the House would do certain 
things and the things would be done. There is no one now in the House 
to make such promises. Its control is shared by the floor leader, the 
speaker, the rules committee, the committee on committees, the steering 
committee and the chairmen of the more important legislative com- 
mittee.** The President will find it difficult to lead the House if there 


*7 In his message presenting this measure to Congress, President Harding said: 
“Frankly, I think it loftier statesmanship to support and commend a policy 
designed to effect the larger good to the Nation than merely to record the too 
hasty impressions of a constituency. . . . When people fail in the national 
viewpoint, and live in the confines of community selfishness or narrowness, the 
sun of this Republic will have passed its meridian and our larger aspirations will 
shrivel in the approaching twilight.”’ 

28 See George Rothwell Brown, The Leadership of Congress, Chapter 12. 
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are no authoritative agents with whom he may deal. In the Senate, 
a presidential program may be defeated by a handful of senators 
who use the unrestricted privileges of debate to terrorize the majority. 
The measure objected to is abandoned in order to salvage the rest of 
the legislative program. 

Administrative Reorganization. Little was done by the joint 
committee on the reorganization of the administrative branch of the 
government which, it will be remembered, was established by Act of 
Congress, approved December 29, 1920. In January, 1921, the com- 
mittee presented a preliminary report on reorganization to the 
President; on February 13, 1923, the President transmitted to the 
chairman of the committee a chart exhibiting in detail the present 
organization in the government departments and the changes sug- 
gested by the President and Cabinet. The delay, the President said, 
“has been caused solely by the difficulty which has been encountered 
in reconciling the views of the various persons charged with the respon- 
sibility of administering the Executive branch of the government.””® 
On February 17 the Senate passed a resolution (S. J. Res. 282) extend- 
ing the life of the commission, but little has been done subsequently. 
The more important changes proposed by the President were the co- 
érdination of the military and naval establishments under a single 
Cabinet officer as the department of national defence; the transfer of 
all nonmilitary functions from the war and navy departments to 
civilian departments, chiefly the interior and commerce; the elimina- 
tion of all nonfiscal functions from the treasury department; the es- 
tablishment of one new department, the department of education and 
welfare; to expand the post office department into a department of com- 
munications, and the attachment to the several departments of all 
independent establishments except those which perform quasi-judicial 
functions or act as service agencies for all departments.*° 

Nothing was done further with the Siegel Bill (H. R. 7882) providing 
for the reapportionment of representatives in Congress under the four- 
teenth census, after the action of the House of Representatives in 


recommitting the bill to the committee on the census on October 14, 
1921. 


29 Senate Document No. 302, 67th Congress, 4th Session; Congressional Record, 
February 16, 1923, p. 3807. 

80 On the general question of reorganization see W. F. Willoughby, Reorganiza- 
tion of the Administrative Branch of the National Government (1923). 

31 See American Political Science Review, vol. 16, p. 51. 
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Filibusters. There was, of course, the usual filibustering. Two 
filibusters in the Senate were successful; one in the House—more pro- 
longed than is usually the case—was unsuccessful. The Senate, to- 
ward the close of the short session, saw the Ship Subsidy Bill (H. R. 
12817) talked to death by a minority who objected to it but were not 
sufficiently numerous to defeat it if the measure had come to a vote. 
The bill was buried without much ceremony on February 28, but the 
filibuster had been abandoned by agreement several days before.* 

The most spectacular filibuster for many sessions, however, oc- 
curred in the Senate while the House was discussing the ship subsidy 
measure (the third session). The piéce de résistance was the Dyer 
Anti-Lynching Bill (H. R. 13; House Report, No. 452). The Senate 
was tied up completely through the use of a new expedient: refusal of 
unanimous consent to dispense with the reading of the journal, the 
reading of the journal, and then amendments and corrections proposed 
and speeches on them. Such items as the exact hour that the Vice 
President entered the chamber; the important question of whether the 
prayer should be included in the journal, were the pegs on which the © 
senators opposed to the Dyer bill hung their speeches designed to con- 
sume time. The filibuster was so successful and showed such promise 
of continued existence, that the leaders admitted defeat and withdrew 
the measure. This system of filibustering, it should be remarked, 
would hardly be possible towards the end of a session. Then the Senate 
recesses and operates for a number of calendar days with a single legis- 
lative day. This does away with the necessity for the approval of a 
daily journal and saves the time usually spent in “morning business.” 
During the consideration of the Tariff bill, for example, the legislative 
day was a calendar day weeks before. 

The Dyer bill was also responsible for the most sustained filibuster 
that the House of Representatives has seen for some sessions; but it 
was demonstrated again that obstructionist tactics can only be successful 
when cloture is impossible. The Anti-Lynching bill was brought 
before the House on December 19, 1921. The roll was called twice 
on points of no quorum and once on a motion to adjourn. This was 
before the presentation of the rule from the rules committee providing 
for the procedure. The rule provided that there should be ten hours 
general debate and that the bill should be open to amendment under the 
five-minute rule. Five roll-calls on points of no quorum and a motion 


2 Congressional Record, p. 4891. 
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to adjourn were necessary before the rule was adopted. The next day 
there were five roll-calls with no debate on the bill. Democrats ab- 
sented themselves so that a quorum was not present. It was not until 
January 26 that the measure was passed. Sixteen hours of debate 
(the allowance was raised from the original ten) had required as many 
days. 
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LEGISLATIVE NOTES AND REVIEWS 
EDITED BY WALTER F. DODD 


Administrative Reorganization in Vermont. The Vermont legisla- 
ture of 1923 embodied in two acts a fairly comprehensive plan of 
state administrative reorganization, thus placing Vermont in line with 
the numerous other states which have adopted or proposed similar 
schemes during the past ten or twelve years. 

In Vermont, as quite commonly elsewhere, the existence of a group 
of constitutional, elective officers stood in the way of a complete over- 
hauling of the civil administration. This group includes, besides the 
governor, the secretary of state, auditor of accounts and state treasurer; 
the attorney general is an elective but not a constitutional officer. 
These constitutional offices could not be abolished or made appointive; 
but a scheme of reorganization could be built around them, so far as 
necessary, without the embarrassment of constitutional limitations. 

The offices of secretary of state and state auditor are not materially 
affected by the new acts. Certain duties are imposed upon the treasurer 
in addition to those already prescribed by law. They relate to forms of 
accounting, which must be approved by the governor and commissioner 
of finance; and to the requirement of a monthly statement to the auditor 
of all moneys withdrawn from the treasury upon warrants issued by 
the auditor, of sums appropriated by the legislature and the purposes 
of such appropriations, of amounts withdrawn from the treasury in 
pursuance of each specific appropriation, and of such other matters 
as may be required,—all under the direction of the governor. The 
treasurer seems to stand practically outside the newly created+depart- 
ment of finance, being given no definite part in the preparation of the 
state budget. The office of attorney general is also unaffected by the 
reorganization. 

The acts created seven administrative departments, namely: Finance, 
public welfare, public health, highways, agriculture, education and 
public service. These departments are not uniformly organized, owing 
in part to pre-existing boards and offices which for one reason or another 
it did not seem advisable to merge for the sake of uniformity. The 
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department of finance is administered by a commissioner of finance, 
but specifically included in the department are three other officers, 
namely: A commissioner of taxes, a purchasing agent and a com- 
missioner of banking and insurance, the first two of these being pre- 
existing offices and the third a consolidation of the offices of bank 
commissioner and insurance commissioner. 

Administration of the department of public welfare is vested in a 
commissioner of public welfare, with an assistant commissioner; the 
department of public health in the state board of health as constituted 
by law; the department of highways in the state highway board as 
constituted by law, with express provision for a state highway com- 
missioner and a state engineer; the department of agriculture in the 
existing commissioner of agriculture, a commissioner of forestry also 
being included in the department; the department of education in the 
state board of education as constituted by law, including a commissioner 
of education; and the department of public service in a commissioner of 
public service, with the public service commission and the commissioner 
of industries (who also acts as commissioner of weights and measures) 
included in the department. The only new heads of departments 
created are the commissioners of finance and public welfare, and the 
chairman of the public service commission who is ex officio commissioner 
of public service. 

The foregoing boards and officers are appointed by the governor, with 
the advice and consent of the senate, with the following exceptions: 
The purchasing agent, assistant commissioner of public welfare, com- 
missioners of forestry and industries are appointed by the governor 
alone, either under the terms of the acts or by pre-existing law, while 
the commissioner of education is appointed by the state board of 
education. 

On the whole the acts make no very material change in methods of 
creating departmental personnel. Fifteen boards and committees, and 
one office, that of director of state institutions, are abolished. Two 
other offices, namely, state engineer and commissioner of taxes, are 
abolished in terms, but are recreated in prescribing the personnel of 
the departments of highways and finance, respectively. 

Of the new departments, that of finance is the most important, 
occupying a central position in the new scheme of administration. As 
already stated, at its head is the commissioner of finance, under whom 
are the commissioner of taxes, the commissioner of banking and insur- 
ance, and the purchasing agent. This consolidation results in the elimi- 
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nation of one officer, the insurance commissioner. The department 
has full power to prescribe accounting and disbursing systems for the 
several departments created by the acts, and to exercise full supervision 
over the same; to inquire into and inspect articles and materials fur- 
nished, or work and labor performed, in behalf of the state, for the 
: purpose of ascertaining that the prices, quality and amount of such 

ii articles or labor are fair, just and reasonable, and within all express or 
i ) implied requirements; to publish from time to time, for the information 

WH of the several departments and of the general public, bulletins of the 
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| work of the government; to investigate duplication and efficiency of 
i organization in the work of the departments, and to formulate and put 

| into operation plans for their better coérdination. The functions of 
| this department in connection with the state budget are referred to 
q later. Other provisions empower it to examine the accounts of all 
. i corporations, associations and boards receiving appropriations from the 
ii general assembly; to report to the attorney-general cases of malfeasance 
{ in office, or illegal uses of public money or property ; to examine vouchers, 
bills and claims of the several departments, and to report to the gover- 
; nor, when requested, estimates of state revenues. 

Thus it appears that the work of the department is one of general 
| financial supervision, direction and coérdination. In addition to these 
A broad functions it has taken over the work of the commissioners of 
if banking, insurance and taxes, exercising them either as a department 
or through the commissioners included in the departmental personnel. 
qi Much of the work heretofore done by the board of control, which the 
a acts abolish, has also been taken over, especially the power of investi- 
i gating accounts and business of state boards and institutions, under 
Mt the general law. In addition, all administrative officers of the state are 
i required to make reports to the commissioner of finance, at such times 

and in such manner as he, with the approval of the governor, may 

prescribe. Formerly such reports were made to the board of control. 
| The department of public welfare, administered by a commissioner 
ih and assistant commissioner, has taken over the functions formerly 
i | : vested in the following officers and boards: Director of state institutions; 
I board of charities and probation; state probation officer, the com- 
| missioner of public welfare being ex officio state probation officer; board 
of trustees of the Vermont sanitorium; board of supervisors of the 


insane; and trustees of tuberculosis hospitals. 

| The department of public health, administered by the state board of 
| health, is authorized to exercise the rights, powers and duties formerly 
i) vested by law in that board. 
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The department of highways, administered by the state highway 
board, exercises the powers previously vested by law in that board, and 
in the state engineer and toll bridge commissioners. 

The department of agriculture has taken over the functions of the 
following officers: Commissioner of agriculture, state fair commissioner, 
creamery commissioners and state forester. 

The department of education has taken over the functions of the state 
board of education, by which it is administered, and those of the free 
public library commission. 

The department of public service exercises the powers formerly vested 
in the public service commission, through that commission; also the 
powers of the commissioner of industries, the commissioner of weights 
and measures, and the state board of conciliation and arbitration. 

In 1915 Vermont adopted a budget system by creating a body known 
as a committee on budget, consisting of the governor as chairman, the 
auditor of accounts, the state treasurer, the chairman of the finance 
committee of the senate, the chairman of the ways and means com- 
mittee of the house, and the state purchasing agent. With this com- 
mittee the several officers and departments were required to file, 
biennially, detailed statements of receipts and expenditures for the 
current biennial period to date, and for the two preceding fiscal years. 
On the basis of these statements a budget was formulated for presenta- 
tion at the next session of the legislature, including such additional 
appropriations as might be called for by pending bills, to be dealt with 
by the legislature as it saw fit. 

This scheme is done away with by the new acts, under which the bud- 
get is made up by the governor-elect, on the basis of data transmitted 
to him by the commissioner of finance. The departmental heads, 
chairmen of boards and commissions, and all officers having in charge 
state activities receiving appropriations, are required to file with the 
commissioner of finance, at a stated time biennially, detailed state- 
ments of appropriations and expenditures for the current biennial 
fiscal period, and estimates for the ensuing biennium. It is made the 
duty of the commissioner of finance, at a date subsequent to the biennial 
state election, to transmit to the governor and governor-elect detailed 
statements of state accounts, including receipts, expenditures and 
estimates, on the basis of which the governor-elect, assisted by the 
commissioner, prepares and presents to the next general assembly, 
early in the session, a budget which is later embodied in.a general 
appropriation bill. The governor-elect is empowered to revise, increase, 
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decrease or eliminate items in the estimates presented to him, giving 
his reasons therefor in his message transmitting the budget. The 
general assembly is in no wise bound to adopt the budget as presented. 

In view of the general tendency in state government to increase the 
administrative power of the governor, strikingly illustrated in some of 
the schemes of reorganization lately adopted or proposed, it may be of 
interest to inquire into the administrative status of the Vermont 
governor under the new acts. The question involves a consideration 
of his appointing power, his power of removal, and his general power 
of supervision. 

His appointing power has not been materially affected either way 
by the new acts.. The constitutional offices are elective; the great 
majority of the other offices are filled by appointment, the senate 
confirming; a few are filled by the governor alone. All appointments 
are for the term of two years, with the exception of members of the 
boards included in the reorganization, whose terms vary from four to 
six years. The two-year terms of the governor’s appointees practically 
begin and end with that of the governor himself, his appointments 
being made shortly after he assumes office. 

Nor has his powerof removal been materially affected by the new laws. 
By general statutory provision he is given power to remove any civil 
officer appointed by him, or by any of his predecessors, whether with 
or without the advice and consent of the Senate, and to fill the vacancy 
by appointment, his appointee to hold office until the end of the term. 
This sweeping power has seldom been given heretofore, but obviously 
it places the governor in a dominating position in state adminis- 
tration. 

The reorganization acts largely augment the governor’s supervisory 
powers, conferring upon him general power of superintendence over 
the departments thereby created. He succeeds to the rights, powers 
and duties vested in the board of control, which has been abolished. 
That board was given broad power of supervision over the departments, 
including the employment of clerical, expert or other assistance, and 
the compensation thereof; also the power to examine all institutions 
receiving state aid, and to suspend payments to them until satisfied 
that moneys paid would be properly expended. 

Furthermore, he is given power to approve, and even promulgate, 
departmental regulations; to require from each commissioner or board 
at the head of a department, annually or oftener at his discretion, reports 
in ‘writing concerning the needs, management and financial condition 
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of such department; to “provide for and require a practical working 
system to insure efficiency and mutual helpfulness among the aforesaid 
departments and other administrative departments of the state govern- 
ment. He may transfer, temporarily or permanently, subordinates of 
any one of said departments to another department, as the needs of the 
state may seem to him to require.” So also he may makeregulations 
with reference to the system of accounting maintained by the treasurer, 
and in other details is given administrative supervision. ; 

The better opinion seems to be that good administration requires the 
complete responsibility of the head of each department, under the 
governor, for the work of his department. This principle is recognized 
in the reorganization acts by the provision that “the commissioner or 
board at the head of each department is empowered to prescribe and 
to enforce regulations, subject to the approval of the governor and not. 
inconsistent with law, for the government and administration of such 
department, the conduct of its employees, and the custody, use and 
preservation of the records, books, documents and property pertaining 
thereto.” 


The departmental heads have no independent power to create the - 


personnel of their respective departments. It is provided, however, 
that each department is empowered to employ such assistance, clerical 
or otherwise, as the governor deems proper for its proper and efficient 
administration and, subject to his approval, fix the compensation to 
be paid therefor. It is safe to assume that in practice each department 
will control its own personnel, subject to the very general supervision 
of the governor. Vermont has no civil service system. 

In the important matter of audit is found one-of the most thorough- 
going features of the new system. The commissioner of finance receives, 
at such times and in such manner as he may prescribe, with the approval 
of the governor, reports from all the administrative officers of the 
state. Moreover, his department has full control over departmental 
accounting; may prescribe the forms of vouchers, accounts and the 
like to be used in the departments; may among other functions supervise 
accounts and expenditures, inquire into receipts and expenditures of 
public moneys, and the use and disposition of public property. In 
short, the law gives this department full and complete power of direction 
over all the formal details of finance administration in the several 
departments. 

This general supervision should be highly valuable in enabling the 
department ,to perform the duty imposed upon it of investigating 
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duplication and efficiency of organization in the departments, and in 
formulating and putting into operation plans for their better codrdi- 
nation; it should also greatly aid the commissioner in formulating the 
budget for the governor-elect. The fact that he is in close touch with 
the commissioner of taxes, in the same department, should be to his 
distinct advantage in the work of budget-making. 

From the foregoing summary it appears that the new scheme repre- 
sents only a partial, but in important respects a thorough-going, reor- 
ganization. Some of the new departments are merely former adminis- 
trative agencies rechristened. The acts have done away entirely with 
few officers or boards of major importance, but the total number of 
state officials has been substantially reduced. However, efficiency 
and economy have been sought more particularly in the regrouping of 
allied activities, in the concentration of authority, and especially in 
the increased supervisory and coérdinating powers vested in the 
governor and commissioner of finance. 

It should be noted in passing that no provision is made for an exec- 
utive cabinet. Any recognition of the cabinet principle will be extra- 
legal, a by-product, so to speak, of the governor’s general adminis- 
trative responsibility. 

The value of the new system cannot as yet be assessed; in fact, the 
consolidation acts were not fully operative until July 1, 1923. The 
commissioner of finance states that the number of employees has 
already been reduced fully ten per cent, and expresses his belief that 
the departments are coéperating better than heretofore, that the work 
is being done more efficiently and at considerably less expense. 

The governor concurs in this view, emphasizing the reduction in the 
number of employees, the greater flexibility of the machinery of admin- 
istration, and the elimination of an appreciable amount of red tape. 


Epmunp C. Mower. 
Burlington, Vermont. 


Budgetary Legislation of 1923. Pennsylvania, Rhode Island and 
Missouri have had the distinction of being the only states without 
some sort of organized plan for making appropriations. The most 
important laws of 1923 relating to state finance have been those estab- 
lishing budget systems in two of these states.1 In Pennsylvania the 


1In the 1922 elections, Missouri defeated a budget bill which was submitted 
to referendum. Budget provisions are included in the eens constitutional 
amendments, to be voted on in February, 1924. 
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secretary of the commonwealth has been made the administrative 
officer. All departments and institutions, including the legislature 
and judiciary, are required to submit statements of appropriations, 
revenues and expenditures of the previous biennium with itemized 
estimates of revenues and expenditures for the succeeding two years. 
Any other information may be required by the secretary. These data 
are submitted to the governor as a basis for his estimates and he may 
alter any item after a hearing. The budget is submitted to the general 
assembly within four weeks after its organization and must contain 
the data submitted to the secretary, the governor’s recommendations, 
the source and amount of revenues, together with the estimated amount 
to be raised by taxation. With the exception of the elective officers,— 
the auditor general, state treasurer and secretary of internal affairs, 
heads of all agencies receiving appropriations are required to submit 
estimates of money necessary for periods, determined by the governor, 
before such money is available to them. The governor may disapprove 
these estimates and cause a revised estimate to be prepared. The 
elected officers also submit statements of proposed expenditures, but 
the governor has no power of revision over them. These provisions 
are incorporated in the general reorganization of the administrative 
and executive work of the state. 

The law of Pennsylvania follows the usual form for budget laws, 
but Rhode Island only authorizes the governor to participate in the 
preparation of appropriation measures and omits most administrative 
details. All departments and commissions, except the legislature and 
judiciary, are required to prepare annual estimates of income and 
needed appropriations with a statement of expenditures for the three 
preceding fiscal years. These statements are submitted to the governor 
and legislature. The governor may require additional information 
and may appear, or summon department heads to appear, before any 
legislative committee considering appropriations. The committees 
also have power to require attendance of department heads at their 
sessions. 

A complete change has been made in the Vermont law. The former 
budget committee, which was composed of state officers and members 
of the legislature, has been abolished and in its place a responsible 
executive budget has been created. This law is also a part of the reor- 
ganization of the various activities of the state. The compilation of 
the budget is placed in the department of finance, the head of which 
is appointed by the governor. All spending agencies submit to the 
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department and to the governor statements of receipts and expenditures 
of the current biennium, and detailed estimates of requirements for the 
ensuing year. These are tabulated in the department of finance and 
submitted to the governor with a statement showing the financial 
condition of the state and an estimate of revenues. The governor 
may revise all estimates and submit a budget with his reeommendatiors 
and the reasons therefor to the general assembly not later than the 
third Tuesday of the session. The submitted budget includes also 
definite recommendations on financing the expenditures proposed. 
The budget is referred to the appropriation committee, which prepares 
a general appropriation bill and introduces it for the action of the 
legislature. 

In a reorganization in Tennessee the duties of the state budget 
commission has been vested in a department of finance and taxation 
with a director appointed by the governor. In the transfer there has 
been little change made in procedure. The budget is compiled from 
estimates submitted to the department after investigation submitted 
to the governor with recommendations on items. The governor 
submits his recommendations to the legislature not later than four 
weeks after his inauguration. The estimated revenue for the year is 
included in the budget and the legislature is required to keep within 
this amount. No money is available to departments until quarterly 
estimates have been approved by the governor. 

The Alabama budget commission has been enlarged to include the 
chief examiner of accounts. The commission formerly consisted of the 
governor, the auditor and the attorney-general. The legislature 
arranged to share in the preparation of the budget of 1924 by creating 
a commission of five members of the house and three from the senate 
to sit with the budget commission during the recess, in order to present 
a well-defined plan for state expenditures. Investigation of county 
conditions with a view to the establishment of a county budget system 
was made a duty of this temporary commission. 

The legislature of South Carolina has thought it necessary to try 
out some plan of procedure for its consideration of the budget, in order 
to hasten the final passage and thus leave more time for other matters, 
and by special resolution has provided for consideration of the 1924 
pDudget. A recess of fifteen days, beginning the second Tuesday in 
January, is allowed during which all hearings on appropriation bills 
are to be held and the revenue measures drafted. Five days after 
reconvening, the ways and means committee shall introduce the 
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annual appropriation bill, which shall lie on the desks of the members 
for five days before final consideration. 

Additional powers have been conferred on the budget commission 
of North Carolina, so that the true financial condition of departments 
may be ascertained. If deemed necessary, the commission may order 
the audit of a department, and may make any inquiry, compel pro- 
duction of papers, or examine employees under oath. It may call for 
any sort of financial statement from spending agencies, requiring depart- 
ments, which receive money from taxes, fees or other sources, to make 
detailed monthly reports to the governor. 

In Massachusetts the data submitted to serve as a basis for the 
preparation of the budget included an estimate of proposed expenditures 
and a financial statement of the previous year from all spending agencies, 
and a financial report from the auditor. To this is now added an 
estimate of revenues to accompany the estimate of expenditures. 

In Idaho the compilation of the budget was formerly made in the 
office of the governor by the bureau of budget and taxation. The 
work has now been transferred, with no change of duty or routine, to 
a bureau of budget in the office of the state auditor, who is required to 
assist the governor in carrying out the existing provisions of the law. 

While nvt strictly relating to budgets, creation of the office of state 
comptroller in New Mexico is important as the comptroller is given the 
usual duties of a supervisor of fiscal affairs, which is here extended to. 
local as well as state finance. 


Local Finance 


Increased state supervision over local finance has received attention 
in a few states. Washington has created a budget system for both 
cities and counties. the two laws being similar, except for variation 
‘ due to differences in form of city and county government. Spending: 
agencies are required to submit estimates of revenues and expenditures. 
to the auditor, who prepares the budget in the form prescribed by the. 
state division of municipal corporations. The budget is then submitted. 
to the legislative body for revision and action. Hearings are advertised, 
at which any taxpayer may be heard, after which the budget is finally 
adopted and the taxes levied. Expenditures in excess of the budget. 
are void. School districts of the state are also required to prepare a. 
budget of expenditures, and to give an opportunity to the public to. 
be heard thereon. 
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Ohio has revised and codified the laws of the state relating to the 
levy of taxes and the establishment of a budget system for local expen- 
ditures. The procedure remains substantially the same as under the 
old laws. A budget commission, composed of the county auditor, 
the treasurer and prosecuting attorney, may be replaced by an elected 
board of three citizens, if such a proposition receives favorable action 
by a majority of the electors. As before, the county tax levy is based 
on the budget submitted by boards of supervisors, boards of education, 
city officials, trustees of townships, and trustees of public libraries. 

In Idaho a bureau of public accounts, with the Governor as chief 
officer, has been created in the auditor’s office to perform certain duties 
formerly belonging to the department of finance. Of interest is the 
lessening of state supervision over county finances by discontinuing 
annual visits of inspection, thereby relying entirely on reports from 
county officials for information. 

North Dakota county auditors have been relieved of the duty of 
preparing budgets. Estimates are submitted directly to the county 
supervisors, who make up the budget from these estimates and from a 
financial statement compiled by the auditor. Hearings are advertised 
at which any tax-payer may appear, the tax levy is made, and the 
budget becomes the guide for all expenditures. 

Connecticut, in an act extending home-rule to towns, cities and 
boroughs, confers the power to establish and maintain a budget system. 

Local finance committees, to supervise or actually to perform admin- 
istrative duties relative to local finance and the budget, are permitted 
in a number of states. In Massachusetts it has been permissible for 
any town to provide for the appointment of an advisory finance com- 
mittee to consider all municipal questions and make recommendations. 
The appointment of these committees is now compulsory for towns, 
whose valuation in apportioning the state tax exceeds one million 
dollars. 

Michigan has granted permission to boards of supervisors in counties 
of from 150,000 to 500,000 population to appoint a finance committee 
with varied duties. The audit of claims, examination of books of 
county officers and the preparation of a budget are to be its financial 
activities. In the preparation of a budget it is allowed to make recom- 
mendations on submitted estimates. 

Although not requiring the preparation of a budget by county officials, 
Iowa has established a check on county expenditures by making officials 
personally liable for expenditures in excess of revenues. 


Ruta MoNntTGOMERY. 
New York State Library. 
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Constitutional Amendments in Arkansas. The Arkansas legis- 
lature has submitted three proposed amendments, all the constitu- 
tion allows at one time, to be voted on in 1924. The first allows 
the legislature to increase the number of supreme court judges to seven, 
and to provide that the court sit in two divisions. In all cases where 
the construction of the constitution is involved the court must sit 
en banc. In case any judge sitting in a division dissents from the 
decision, the case shall, upon request of the chief justice or of the 
dissenting judge, be transferred to the court en banc. The amendment, 
if adopted, will increase the salaries from $4000 to $7500. Substantially 
the same amendment has already been submitted twice, but failed of 
adoption because it did not receive a majority of the total vote cast. 

The second amendment requires that the fiscal affairs of cities and 
counties be “‘conducted on a sound financial basis,” and forbids fiscal 
agents to make any contracts or issue warrants in excess of the revenue. 
Any officer found guilty of violating this provision shall be subject to 
a fine of not less than $500 nor more than $10,000, and shall be removed 
from office. In order to secure funds to pay debts outstanding at the 
time of the adoption of this amendment, cities and counties may issue 
bonds, and for their redemption may levy a tax, in addition to that now 
allowed of five mills, of not to exceed three mills, until such indebtedness 
is paid. 

On the overthrow of the carpet-bag government (1874), cities and 
counties were allowed to issue bonds to take up outstanding debts, 
but were forbidden to issue any more. However, they were not for- 
bidden to exceed the revenue, and may now have large floating debts 
in consequence of which the “scrip” is at a discount. The second 
amendment is designed to cure that evil. But it will not authorize 
cities to issue funds for improvements; for that, they will still have to. 
depend on the improvement district system. A proposition to allow 
cities to issue bonds has failed of adoption twice. 

The third amendment forbids the passage of any local bill by the 
legislature, but allows municipalities and counties to make use of the 
initiative and referendum, to be regulated by a general law passed by 
the legislature subject to the following safeguards: The number of 
signatures necessary to initiate a local bill is to be fifteen per cent of the 
vote cast at the previous election for mayor in cities, and for circuit. 
clerk in counties; the time allowed for filing an initiative petition shall 
not be less than sixty nor more than ninety days; for a referendum 
petition, not less than thirty nor more than ninety days after the 
passage of the measure by a municipal council. 
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In 1920 a new initiative and referendum, proposed through the 
initiative, including the above provision for counties and municipalities, 
received a majority of the vote cast on the measure, but not a majority 
of the total vote, and was declared not adopted. In 1922 the same 
measure was overwhelmingly defeated. One objection seriously 
brought against this measure in 1922 was the provision giving the 
initiative and referendum to counties and municipalities. 


Davin Y. THomas. 
University of Arkansas. 


Changing the Date for Congressional Sessions and Inauguration 
Day. What are the most feasible dates for the beginning and ending 
of Congress? This is a problem which has engaged the attention of 
legislators since the first days of the republic. The Constitution states 
that Congress shall meet on the first Monday in December every 
year (Art. I, Sec. 4, Cl. 2) but does not specify when the terms of the 
members shall begin and terminate. 

On September 12, 1788, the Continental Congress launched the new 
‘Constitution by a resolution which read :* 

‘Resolved that the first Wednesday in January next be the day for 
-appointing electors in the several States; that the first Wednesday in 
February next be the day for the electors to assemble in their several 
States and vote for President, and that the first Wednesday in March 
mext be the time and the present seat of Congress the place for com- 
mencing the proceedings under the said Constitution.” 

The first Wednesday of March fell on the 4th and thus the members 
of Congress began their term of office on that date. Serving for two 
years, the term prescribed by the Constitution, (Art. I, Sec. 2, Cl. 1) their 
term expired March 4, 1791, so March 4 accordingly became the official 
date for the ending of each Congress. That this date was not wholly 
-satisfactory is evidenced by the fact that as early as 1795 an amendment 
-was introduced to change the term of Congress so as to have it end 
June 1. In 1808 a resolution was presented providing that Congress 
should sit for but one year and that the term should expire on the first 
Tuesday in April. In 1840 a resolution declaring December 1 as the 
-commencement of the term of members was proposed. From 1876 
to 1889, eighteen amendments were introduced covering the subject of 
‘time of the sessions of Congress. From 1889 to the present sixty-five 


1 Journal of Continental Congress. Vol. IV, p. 867. 
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attempts have been made to alter the beginning and ending dates of 
Congress. Eighteen of the resolutions provided that the congres- 
sional term, with the presidential, should begin and end on April 30, 
instead of March 4; nineteen others extended the terms to the last Wed- 
nesday or Thursday in April; one gave the first Tuesday in May as the 
pivotal date for the presidential and congressional terms, and one March 
30. The others provided that Congress should assemble immediately 
after the election, one indicating the first Monday in October as the 
beginning date of each Congress; another the first Monday in December 
following the election; and the remaining twenty-six giving some day 
in the first or second week in January. 

The primary argument made by those desiring a change in the begin- 
ning date of Congress is that, as now constituted, it does not actually 
begin until thirteen months after the members have been elected. It 
thus frequently happens that issues upon which they have been elected 
have been settled by the old Congress or put into such a condition as to 
make adjustment doubly difficult.2| For nine months there is no speaker 
of the House and the shortness of the second session often prevents 
the passage of important measures.’ It is also claimed that congressmen 
who have been defeated for reélection have the opportunity during the 
session after the election to vote, without peapomstniy for private 
legislation in which they will secure some personal gain 

From 1886 to 1893 Mr. Crain from Texas ree 5 eleven resolu- 
tions seeking to amend the Constitution so as to have December 31, 
instead of March 4, as the beginning and termination of the official 
term of members of the House of Representatives and Senate, and pro- 
viding that Congress should hold its annual meetings on the first 
Monday in January. On April 30, 1892, the House committee on 


* House Report No. 543, 52nd Congress, Ist Session. This report states: 
The Republicans carried the Congressional election in 1888, while the Democrats 
were victorious in 1890, yet the Mills Congress in one instance, and the McKinley 
Congress in the other, continued to legislate for the country although repudiated 
at the polls. 

* House Report No. 543, 52nd Congress, Ist Session. This report states: 
Due to lack of time the deficiency bill of the 2nd Session, 49th Congress failed 
of passage. 

4 Beard, Charles A. American Government and Politics, p. 249. Mr. Shafroth, 
an ex-Congressman, speaking of the second session, said: ‘‘It is then that some 
are open to propositions which they would never think of entertaining if they 
were to go before the people for reélection. It is then that the attorneyship 
of some corporation is often tendered, and a vote is afterward found in the Record 
on favor of legislation of a general or special character favoring corporations.” 
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election of President, Vice-President and representatives in Congress, 
with complete unanimity, favorably reported one of these Crain resolu- 
tions (House Resolution 98). Speaking on the resolution Mr. Crain 
pointed out that a constitutional amendment, and not merely a law, 
is needed to change the term, because the action of the Convention 
ratified by the Congress has fixed it as a part of the Constitution 
that the terms of the members of Congress begin and terminate on 
March 4. 

Mr. Hooker of Mississippi was in favor of the ends to be attained by 
the amendment, but by reason of the great delay attendant upon the 
ratification of a constitutional amendment, maintained that the same 
results could be achieved through a law merely changing the date Con- 
gress is to meet from the first Monday in December to the first Monday 
after the fourth day of March. This would give two sessions of equal 
length with no considerable gap between the election day and the 
swearing in of the new members. He introduced a bill to this effect, 
House Resolution 9731. 

Mr. Cochran of New York, opposing the joint resolution, stated that 
it would be highly unwise to have any presidential contest decided by a 
Congress that was elected at the same time with the President. This 
is what would happen should the election of the President devolve upon 
the House of Representatives, for under this new scheme the new Con- 
gress would meet in January and the President would be inaugurated in 
April. Had this system been in effect in 1876, in the famous Hayes- 
Tilden contest, the “same forces that had raised the dispute about 
succession to the presidency would have been able to foment disputes 
about the complexion of the new Congress, so that you would have had 
two Congresses competing for regularity.’ 

Mr. Reed of Maine, also opposed, declared that our system of govern- 
ment did not intend an immediate response to the opinion of the people, 
but that our “institutions are formed upon the idea that the careful 
determination of the people of the United States well stuck to shall be 
the law of the land; not the opinion of one election; but the opinion of a 
series of elections.’’® On January 10, 1893, the resolution was put toa 
vote and failed of passage, 49 yeas to 128 nays.’ 

In introducing Senate Joint Resolution No. 83 on January 14, 1898, 
Senator Hoarof Massachusetts pointed out that omitting the Christmas 


5 Congressional Record, Vol. 24, Pt. 1, p. 489. 
Ibid, p. 495. 
7 Ibid, p. 499. 
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holidays and Sundays there were only about sixty-five days left for 
business in the short session, too short a time for the proper considera- 
tion of any but the great appropriation bills of which there were eigh- 
teen. On the other hand, the first session of each Congress, on account 
of the volume of business to be transacted, was prolonged for six, seven 
or eight months. He proposed to amend the Constitution so as to 
substitute April 30 for March 4 as the official date for the beginning 
and termination of the congressional term, thus equalizing the work of 
the two sessions by taking some of the burden from the first andadding 
it to the second. His resolution passed the Senate May 10, 1898,° 
and was referred to the House committee on judiciary,’ from which 
it did not emerge. 

The argument advanced by Senator Hoar with regard to the short- 
ness of the second session was answered by Mr. Driscoll of New York 
in the consideration of House Joint Res. No. 115 in the Sixty-first 
Congress. He claimed that the time intervening between the first 
Monday in December and the fourth of March was sufficient in which to 
pass the supply bills, and “that is about all that Congress composed 
of many members who are really not responsible to their constituents 
should do. When the members are still in office and hope for reélec- 
tion, and when they are more inclined to be responsive to the wishes of 
their constituents is the time for constructive laws and new legislation.” 
This resolution (H. J. Res. No. 115) was introduced by Mr. Henry of 
Texas and provided for the last Thursday in April as the pivotal date for 
the presidential and congressional terms. On January 15, 1910, it was 
recommitted to the committee on judiciary and was reported back 
under House Joint Res. No. 174," for which it was substituted. On May 
16, 1910, it came to a vote, and lacking the necessary two-thindamejority, 
the resolution was lost, 138 yeas to 73 nays. 

Senate Joint Resolution No. 10, providing for the first Monday in 
January as the official date for the beginning and ending of the congres- 
sional term, and the second Monday in January for the presidential 
term, introduced in 1913 by Senator Shafroth of Colorado, was unfavor- 
ably reported by the committee on judiciary.“ The minority members 

8 Congressional Record, May 10, 1898, p.-4763. 

9 Ibid, p. 4772. 

10 Jbid, p. 4827. 

11 Congressional Record, Jan. 14, 1910, p. 646. 

12 House Report No. 369, March 16, 1910, 61st Cong. 2nd Sess. 


13 Congressional Record, May 16, 1910, p. 6368. 
14 Senate Report No. 212, 63rd Cong. Ist Sess. 
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of the committee reported the need for such a change, declaring that 
with Congress not meeting until thirteen months after its election, 
“it is unfair to the administration that the legislation which it thinks so 
essential to the prosperity of the country should be so long deferred.” 
The call of an extraordinary session does not meet the difficulty, since 
it is usually limited to the consideration of one or two subjects which 
“make enormous waste of time of each House, waiting for the other to 
consider and pass the measure.” The minority further criticized the 
present system by referring to the contests over seats in the House of 
Representatives. Decisions on these contests are seldom given until 
about one-half of the term has expired, and sometimes as much as 
twenty-two months. For all this time the occupant draws the salary, 
and when his opponent is seated he also draws the salary for the full 
term, so that the government pays twice and the district is misrepre- 
sented. With Congress “meeting the first Monday in January suc- 
ceeding the election, contested election cases could be disposed of at 
least during the first six months of the Congress.” This resolution 
did not come to a vote. 

From what has already been said it is apparent that some change in 
the dates of the congressional terms is desired, but there is a great variety 
of opinions as to what constitutes the best change. In the discussion of 
House Joint Resolution No. 174, in 1910, Mr. Parker of New Jersey 
said that he preferred the House to meet in December, the Senate in 
March, and the President to be inaugurated in April, but since it was so 
difficult to get a consensus of favorable opinion on sucha variety of dates 
he was willing to accept the last Thursday in April as the pivotal date 
for the congressional and the presidential terms.'® And it is possible 
that, eventually, some day in the last week of April will be the chosen 
date. This will add six or seven weeks to the present short session and, 
if necessary, Congress can arrange by law to meet in the latter part of 
November instead of the first Monday in December, thus making the 
last session of each Congress of sufficient length to consider properly 
all matters which may come before it. 

The objection against having Congress meet immediately after an 
election, that is, within two or three months, rests mainly on the theory 
that good legislation depends upon deliberation, and that there is a | 
dangerous tendency in having new members fresh from the speeches and 
excitement of a campaign, make laws that are to remain permanently on 


18 Senate Report No. 212, 63rd Cong. Ist Sess. f 
16 Congressional Record, March 16, 1910, p. 3264. 
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the statute books of the nation.'’? There is also the opinion that should 
a presidential election be thrown into the House of Representatives for 
decision, it is better to have the members of a preceding Congress 
determine the choice, rather than the members of the new Congress 
whose right to sit may be questioned as much as the authority of the 
presidential electors.'® 


CHANGING DATE OF INAUGURATION DAY 


With the movement to change the time of the sessions of Congress 
there has been coupled the agitation for a change in the date of Inaugura- 
tion Day. In fact a good many of the amendments covering either 
subject include the other. 

The many attempts made to change the date of Inauguration Day 
have been based mainly upon two grounds: first, to have the inaugural 
day come in a more favorable season of the year; second, to have the 
President’s term fit logically into the plans for changing the beginning 
and ending dates of the Congress. 

In 1876 a resolution was introduced in Congress endeavoring to change 
the date of Inauguration Day to May 1. In 1886 an attempt was made 
to change the date to April 30 so as to have it fall on the anniversary of 
Washington’s first inauguration. In 1889 another amendment was 
introduced fixing the last Tuesday of April as inaugural day, this occur- 
ring on April 30 in that year, so that the one-hundredth anniversary of 
Washington’s first inaugural could be celebrated to the day. 

Since 1889, fifty-two amendments have been presented in some form 
or other attempting to change the date of Inauguration Day. LEigh- 
teen have designated April 30 as the inaugural day, five have designated 
the last Wednesday in April, fourteen the last Thursday in April, two 
the first Tuesday in May, twelve some day in the early part of January, 
and one the second Monday in December. 

Although March 4 has generally proven itself a bad day for the 
ceremonials and pageants attendant upon the installations of the new 


president, the difficulty in changing the date has been in the inability of 


Congress to agree on any certain date in the spring as being more conducive 
to good weather. Intheconsideration of Senate Resolution 830n May 10, 
1898, after Senator Hoar had spoken of the inclement and disagreeable 
weather of the preceding inauguration days, and had pleaded for the 
more agreeable date provided in his resolution, the last Wednesday 


17 House Report No. 769, 55th Congress, 2nd Session. 
18 Congressional Record, Jan. 10, 1893, pp. 483-500. 
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in April, Senator Perkins of California showed by reports from the 
Weather Bureau that from 1873, when the Weather Bureau was estab- 
lished, to 1897 inclusive, the only advantage of the last Wednesday in 
April over March 4 seemed to be that on three of the April days there 
were high winds and threatening weather in place of snow or sleet, the 
other days having matched up about evenly on good and bad weather.'* 

Another objection to the last Wednesday in April, or any particular 
day of the week, is that it would cause a change from term to term in the 
exact number of days in the term. The Constitution states the Presi- 
dent’s term to be four years, (Art. III, Sec. 1) but as week-days by name 
advance in date from year to year the term of one incumbent would be 
less than four years, while his successor’s would be more than four years.”° 
In answer to the contentions of thesponsorsof the resolution that it would 
obviate the difficulties and inconveniences consequent upon March 4 
falling upon Sunday, it was shown that in about 200 years it occurred 
on Sunday but six times,” this infrequency being ascribed to the pecu- 
liar results attendant upon Inauguration Day coming in the year fol- 
lowing leap year. 

There has been much discussion in Congress as to whether it is neces- 
sary to change the date of Inauguration Day by a constitutional amend- 
ment, the Constitution proper specifying no exact date for the inaugura- 
tion. Those in favor of the constitutional amendment maintain that 
since the President’s term was fixed at four years by the Constitution, 
an extension or curtailment of that period, which would be necessitated 
by a change in the inaugural date, could only constitutionally be effected 
by an amendment. 

During recent years the resolutions have tended toward having the 
President begin his term of office some time in January, irrespective of 
weather conditions. This is due probably to the fact that most of the 
gubernatorial inaugurations throughout the country occur in January, 
and also to the fact that in unusually severe weather the inaugural 
ceremony can be held in the Senate chamber, as was done on March 
4, 1909, when President Taft was inaugurated. 

Despite the great number of resolutions attempting a change of date 
in the inaugural day only six ever came to a vote, the Senate passing 
such a resolution four times, and the House rejecting similar resolutions 
twice. 

19 Congressional Record, May 10, 1898, p. 4763. 


2 Ibid, p. 4772. 
2) 1821, 1849, 1877, 1917, 1945, 1973. 
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The history of these resolutions indicate the impossibility of a consti- 
tutional amendment ever being adopted merely for the purpose of 
furnishing a pleasant day for inaugural ceremonies, there being much 
objection to “tinkering with the Constitution,” for the purpose of 
“turning it into a weather vane.’ It is more probable, however, that 
in adjusting the congressional term, the date of inauguration will be 
changed to fit better into the new plan finally chosen. 

Despite the variety of opinion as to what constitutes the best calen- 
dar arrangements for the transaction of governmental business it seems 
probable that the Sixty-eighth Congress will witness the passage of an 
amendment to the Constitution designed to change the beginning and 
ending dates of the congressional and presidential terms. This opinion 
is based upon the activities in the closing days of the fourth session of 
the Sixty-seventh Congress, which indicate that efforts in this direction 
will be renewed with good prospects for success. The resolution on 
this subject, passed by the Senate in February, 1923, might have 
been favorably accepted by the House had it not arrived there so late 
in the session as to render adequate consideration impossible. 

This particular resolution was introduced by Senator Norris of 
Nebraska on December 5, 1922, and was submitted as a substitute for 
Senate Concurrent Resolution No. 29 presented by Senator Caraway 
of Arkansas on November 22.% The latter resolution was the first one 


22 Congressional Record, 52nd Cong., 2pd Sess., p. 483. Mr. English of N. J. 

23 Congressional Record, March 16, 1910, p. 3264. 

* Senator Caraway’s resolution read as follows: 

‘‘Whereas this is a representative Government speaking for and interpreting 
the will of the people of the United States as expressed at the polls; and 

‘‘Whereas no Representative in either branch of Congress has the moral right 
to support or vote for any measure which the people by their votes have repu- 
diated; and 

“‘Whereas certain proposed legislation affecting a fundamental change in our 
economic and commercial policy is now recommended by the Executive for con- 
sideration by Congress; and 

‘‘Whereas this proposed legislation has failed to receive the approval of the 
voters as evidenced by the elections recently held; and 

“‘Whereas Congress has been called into extraordinary session for the purpose 
of passing this legislation which the people have by imperative and unmistakable 
mandate repudiated; and 

‘‘Whereas a Congress which adopts legislation in defiance of a popular mandate 
to the contrary would perpetrate an act of usurpation; and 

“Whereas many advocates of the ship subsidy bill in the present Congress have 
been rejected by emphatic majorities by their constituents; and 

‘‘Whereas it is unwise to place in the hands of rejected public servants the 
power to adopt fundamental legislation; and 
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of its kind ever presented in Congress, and was based upon the assump- 
tion that legislators who were defeated at the polls in November should 
not vote afterwards on matters which had presumably been issued in 
the pre-election campaign. The bone of contention at this time was 
the Ship Subsidy Bill. 

Senator Caraway’s resolution had been referred to the committee on 
agriculture and forestry and was reported back to the Senate on Decem- 
ber 5, 1922, with the explanation that the passage of such a resolution 
“would interfere with the constitutional right and privilege of many 
members of Congress.”” That under the Constitution “a Member’s 
right, if not his duty, to participate fully in all legislation up to the close 
of his constitutional term can not be questioned.” 

The report went on further, however, to say that the resolution 
showed ‘“‘a very serious defect in some of the provisions of the Constitu- 
tion,’’ which defects should be remedied by means of a constitutional 
amendment providing for the convening of Congress and the inaugura- 
tion of the President soon enough after elections to bring about legisla- 
tion reflecting the opinions of the voters as expressed at the polls. 
Accordingly, an amendment was presented stipulating that the presiden- 
tial term should begin the third Monday in January after the presiden- 
tial election; that the President and Vice President should be elected 
directly by the people without the intervention of electors, although 
still retaining the electoral ratio among the states; that senators and 
representatives should take their oath of office on the first Monday in 


“‘Whereas a sense of official propriety would suggest to the defeated Members 
the unwisdom of participating in legislation which, if enacted, would materially 
affect fundamental questions of public policy; Therefore be it 

‘Resolved, etc., I. That it is the sense of the Senate of the United States that 
all Members defeated at the recent polls abstain from voting on any but routine 
legislation, such as necessary supply bills, motions to adjourn, or motions to 
recess, and such other legislation as does not involve any material change of 
national policy. 

“II. That chairmen of committees, not in sympathy with the people’s wishes 
as expressed at the polls, and which have an important effect on legislation, resign 
from their respective chairmanships, so that their places may be filled by those 
who are known to be willing to carry into legislative effect the mandate of the 
people as expressed at the polls on the 7th day of November, 1922. 

“TIT. That the Senate of the United States reaffirm their readiness to bow to 
the people’s will, when expressed at the polls, and declare that the vote of want * 
of confidence in the leaders which has been registered shall not be disregarded.”’ 
Congressional Record, Vol. 64, Part 4, page 3495. 

** Congressional Record, Vol. 64, Pt. 4, page 3505. 
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January following their election; that Congress should meet at least once 
a year on the first Monday in January, unless they chose by a law a 
different date; and that the President, senators and representatives in 
office upon the adoption of the amendment should relinquish their 
offices the third Monday and first Monday, respectively, in January 
preceding the March 4, which would otherwise mark the termination of 
their incumbencies.* 

On February 12, 1923, when the resolution came before the Senate 
for debate, Senator Norris explained that since the time before the close 
of the session was short, and as there might be some opposition to the 
plan for the popular election of President, which would unduly delay 
and perhaps defeat the passage of the whole resolution, he had decided 
to omit that feature from the resolution. Accordingly the debate was 
restricted to the remaining provisions of the resolution. The speeches 
covered generally the same arguments as on previous occasions on the 
same subject. The argument which was stressed more than any other 
was that regarding the voting of legislators who has been repudiated at 
the polls.” 

The lack of opposition was remarkable, and when the amendment 
came to a vote on February 13 it was passed by a majority of 63 to 6. 

The resolution as passed read :*8 

“Section 1. That the terms of the President and Vice President of 
the United States elected after the adoption of this amendment shall 
commence at noon on the third Monday in January following their 
election. 

Section 2. That the terms of Senators and Representatives elected 
after the adoption of this amendment shall commence at noon on the 
first Monday in January, following their election. 

Section 3. That the Congress shall assemble at least once in every 
year, and such meetings shall be on the first Monday in January, unless 
they shall by law appoint a different day.” 


28 Congressional Record, Vol. 64, Pt. 4, pp. 3505-37. 

27: On this Senator Robinson of Arkansas said: ‘‘If it is desirable that the 
impulse and the impetuous demand for reform sometimes reflected in elections. 
shall not be too promptly responded to, it is of even greater importance that 
when a question has been made an issue in a political campaign, when the voters 
have registered their decision and judgment affecting it, those who have been 
discredited and defeated shall not be permitted to defy the power which exalted 
them and override the will of the constituency by whose favor they enjoy public 
office.”’ Ibid, p. 3494. 

28 Congressional Record, Vol. 64, Pt. 4, p. 3540. 
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On February 14 the resolution was referred to the House committee on 
election of President, Vice President and representatives in Congress.?® 
Some minor changes were made, namely, that the presidential term 
should begin January 24 and the congressional term January 4; that 
Congress should meet at least once every year on January 4, and that 
in the event a President or Vice President is not selected before the time 
fixed for the beginning of the presidential term, Congress may declare 
who shall act as President until the House of Representatives chooses a 
President or the Senate chooses a Vice President. 

On February 22, 1923, the amended resolution was put on the House 
Calendar,** a request was made for a special rule under which the reso- 
lution might be considered, but owing to the lateness of the session the 
chairman of the committee on rules declined to approve such a rule. 
The amendment thus died, but that it will be reintroduced in the Sixty- 
eighth Congress there can be little doubt. 

ANGELO MussMAN. 

Philadelphia, Pennsylvania. 


29 Ibid, p. 3648. 
Ibid, p. 4341. 
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REPORTS OF THE NATIONAL CONFERENCE ON THE 
SCIENCE OF POLITICS 


HELD AT MADISON, WISCONSIN, SEPTEMBER, 3-8, 1923 


INTRODUCTION 


Those who have been following the work of the committee on political 
research cannot escape the conclusion that the great need of the hour 
is the development of a scientific technique and methodology for political 
science. When one considers the number of pressing problems in the 
fields of politics and administration, and the scarcity of scientifically 
gathered data that is available as a basis of intelligent discussion, the 
seriousness of the situation becomes apparent. Moreover, most of 
these problems require immediate action. This means that every-day 
decisions of great public importance must be made without adequate 
knowledge of the facts and theories that are involved. Consequently 
it is small wonder that legislative and administrative action is too 
frequently the result of guess-work and speculation rather than of 
precise knowledge and scientifically determined principles. 

A study of the legislative product of the several states will convince 
even the casual observer of the imperative need of the development of 
a body of sound principles of legislation as a guide to legislative activity, 
the observance of which would avoid much useless litigation, many 
abortive statutes, and eliminate much needless friction. In other 
words, the formulation and observance of such principles would tend 
to produce statutes that would be enforcible, intelligible and practi- 
cable. The brilliant work of Professor Freund in opening up this field 
of political research has amply demonstrated its value and feasibility. 
What is true of legislation is doubtless true of the other fields of politics. 
The whole scheme of governmental activity requires a body of scientific 
political principles for even reasonable efficiency and success. 

It is the function of political science to: provide this science of 
politics. Those in charge of public affairs rarely have the time and 
opportunity for political research. This throws the burden primarily 
upon the teacher and the scholar. There is a considerable body of 
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literature produced by this group, but most of it is historical and descrip- 
tive, and very little of it is analytical and statistical. Obviously there 
can be no real science of politics until we have developed a fact-finding 
technique that will produce an adequate basis for sound generalization. 
This raises problems of method and technique, both in finding the 
facts and in drawing conclusions. Until these problems are more 
vigorously and successfully attacked, political science cannot make 
any substantial contribution to the success of our political democracy. 

It was this feeling that led to the organization of the National Confer- 
ence on the Science of Politics. At the meeting of the American 
Political Science Association at Chicago in 1922, seventeen members 
met at the call of the writer, launched the project of a conference on 
methods of political research, and placed the organization and manage- 
ment in the hands of an executive committee of the following five 
members: Mr. Frederick P. Gruenberg, Professor A. N. Holcombe, 
Professor C. E. Merriam, Dr. Luther Gulick, Secretary, and Professor 
Arnold Bennett Hall, Chairman. 

The conference was held in Madison, September 3-8. It was com- 
posed of ninety-three members and a number of visitors. ‘The members 
represented twenty states and forty-two different institutions. It was 
the opinion of the committee that the problem of scientific method could 
not be solved by a frontal attack, but rather by a comparison and 
analysis of different methods of research as applied to some specific 
objects of investigation. Consequently, the conference was divided 
into eight round tables. To each round table was assigned a specific 
project or subject, and every member was required to work only with 
the group to which he had been assigned. 

The task set to each group was two-fold: First, the determination and 
formulation of the outstanding problems presented by the subject 
assigned; and, second, the methods by which the objective evidence, 
essential to the scientific solution of the problems, could be secured and 
accurately interpreted. This latter task involved several questions 
such as the following: What evidence is material and relevant? What 
evidence is now available or could be made available? How can such 
evidence be collected? How should it be handled and interpreted? 
It is in the solution of this type of problem, involving inventive in- 
genuity, imagination, powers of analysis and synthesis, a wide range of 
knowledge and practical experience, that the exchange of ideas and the 
stimulus of mutual criticism and suggestion of a round-table discussion 
seems to reach maximum efficiency. 
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In order to lead the groups to some definite tho tentative agreement, 
each round table was required to report its findings at a plenary session, 
attended by all the members, and held every evening. The first two 
days of the session, the groups seemed unable to visualize their prob- 
lems. There was an impulse to get away from the question of method 
and to stray into the field of general prudence, opinion and speculation. 
Under the stimulating criticism of the evening session and the united 
efforts of the directors, these difficulties seemed to disappear and the 
last half of the session found the members coming to grips with the real 
problems of the conference in a truly effective fashion. 

It would be difficult at this time to estimate accurately just how much 
was accomplished, but the conference seemed to justify itself in the 
minds of its members, a unanimous vote being cast in favor of a similar 
meeting in 1924. Perhaps the most significant evidence of the value 
of this conference is to be found in the fact that a number of members 
are using the reports of their round tables as the basis of seminar instruc- 
tion, and are finding them exceedingly useful. Most of the groups have 
devised means by which the members may exchange notes during the 
year on the results of their investigation, following out the plans adopted. 
They intend to report the results of their experience at the conference 
of 1924. In this manner it is planned that the value of the suggestions 
formulated may be tested out by actual experience. 

The reports of the round tables which follow represent the tentative 
conclusions of the groups after five days of intensive conference. They 
are published here in the hope that they may be both suggestive and 
stimulating to those intrusted with putting political research upon a 
scientific, objective basis. If they seem hopelessly inadequate to the 
needs of the hour, one may find comfort and hope in recalling how 
elemental and naive the simple technique now seems which ushered in 
the application of the new philosophy to the problems of material 
science. The marvelous technique of these sciences has proved of 
incalculable benefit to civilization. But who will deny that the per- 
fection of social science is indispensable to the very preservation of this 
same civilization. 

Some system of social control which will guide humanity by its 
intelligence rather than by its passion, by which the true course of social 
progress may be more prophetically discerned; in short, which causes 
mankind to become the creator rather than the helpless creature of 
destiny is essential if civilization is to survive the caprice of ignorance 
and passion. However humble the present achievements may be in 
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developing a technique of politics, the significance of this technique 
cannot be ignored, and the hope of the future lies in a continuous and 
insistent struggle to devise a technique adequate to the tremendous 
problems of modern life. 

The next meeting of the National Conference on the Science of 
Politics will be held September 8-12, 1924, the place and program to be 
announced later. 

ARNOLD BEenneEtT HAL, 
Chairman. 


ROUND TABLE I. PSYCHOLOGY AND POLITICAL SCIENCE 


The proceedings of the round table on Psychology and Politics 
may be summarized as follows: 

The first meeting was devoted to a general discussion and definition 
of the problem of the round table, namely, the possibility of more 
intimate relationship between the study of politics and the study of 
psychology. Attention was first directed to the earlier development 
of psychology in the thinking of the classic political theorists, and then 
to later reasons for recent interest in the psychological basis of political 
action. Immediate incentives to closer study of the psychological 
bearings of politics were found in the desire for a closer understanding 
of political behavior, as seen in recent surveys and analyses of political 
activity, and in recent developments of mental tests from which broad 
social and political implications have been drawn. In the first session 
there was also a general discussion as to the most suitable method to 
be pursued by the round table in the prosecution of its inquiries. 

In the second session, Professor Hull of the department of psychology 
of the University of Wisconsin discussed the transition of psychology 
from the period of speculation to that of experiment. In this con- 
nection he dwelt upon the work of Darwin and Galton in biological 
research, the epoch-making advances of Wundt and Ebbinghaus, 
especially the latter’s study of memory, the use of statistical presenta- 
tion, the work of Binet in devising tests for school children, the specu- 
lations of Jung and Freud in the field of psychoanalysis, and the 
development of the behavioristic psychology in recent years. 

Professor Hull continued in the third session his discussion of the 
development of psychology, and the material presented by him was ana- 
lysed by the group. The significant point developed was the difficulty 
experienced by psychologists in finding the mechanism for measure- 
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ment of mental traits and processes that defy accurate or experimental 
analysis. The analogy between psychological philosophy and political 
philosophy was sharply accentuated and the possibility of the develop- 
ment of experimental politics was considered at length. In the same 
session Dr. Harold F. Gosnell of the University of Chicago gave a 
report on the political applications of psychology to government, 
particularly with reference to the use of psychology in army tests, in 
_ the courts and in certain institutions. The purpose of this report was 
to present for discussion specific instances of the use of psychology in 
connection with the political process. 

The fourth session was held jointly with the round table on Civil 
Service. Mr. E. M. Martin of the National Institute of Public Ad- 
ministration presented for discussion the mental tests for the selection 
of policemen in Newark, N. J. This process consisted, briefly stated, 
in a differential rating by their superior officers of some thirty police- 
men, in the analysis of the quality or traits of efficient policemen, 
the application of these tests to the policemen rated, and in the cor- 
relation of the results reached with the original differential rating. 
This report, which will appear in the Journal of Criminal Law and 
Criminology, was made the subject of discussion and analysis by the 
joint round tables. 

In the fifth session, Dr. O. G. Jones of Toledo University led a dis- 
cussion centering around the Lippman-Terman controversy over the 
significance of mental tests in appraising some of the qualities of modern 
democracy. Dr. Jones questioned some of the social, political and 
cultural implications frequently drawn from these tests, and also 
considered the limitations of their application. The significance of 
mental tests in connection with the general theory of democracy was 
discussed at some length. The necessity of caution and restraint in 
drawing political conclusions from mental tests in their present stage 
of development was emphasized by the consensus of opinion among 
the members of the round table. 

A further discussion of this topic was carried on in the sixth session 
when Dr. Jones concluded his report. Professor John M. Gaus of 
the University of Minnesota then led a consideration of the relation 
of social psychology to the study of government. He emphasized the 
dangers involved in speculative social psychology, in the confusion 
arising from the muddled doctrine of instincts, and in the difficulties 
common to armchair social philosophy disconnected from an ample 
body of statistical material. Special attention was directed to the 
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utility of the settlement studies made by Woods, Addams, Simkohvitch, 
Wald and. others. For the present the student of politics, Professor 
Gaus believes, should preserve a critical attitude toward attempts to 
establish any social psychology that diverts attention from careful obser- 
vation of habits, cultures and institutions. A discussion then followed 
of the tendencies in the recent development of social psychology, and 
of the relation of this movement to the study of political phenomena. 
Dr. Gosnell and Professor Merriam next outlined the study of non- 
voting now being conducted at the University of Chicago, as a some- 
what extended observation of political behavior with an attempt at 
statistical interpretation. Briefly stated, the method of inquiry de- 
veloped was to secure the judgment of several hundred political experts 
and of several thousand non-voters, to examine the registration books 
for significant data as to voters and non-voters, and to study numerous 
individual cases. From this information an effort will be made to ascer- 
tain typical situations in which non-voting occurs. 

At the seventh session Professor Stratton’s outline of the ‘‘Psy- 
chology of International Relations,” presented by Professor Saby of 
Cornell, was discussed. This outline was examined as an interesting 
illustration of the rich possibilities in the field on the border between 
psychology and politics, notwithstanding the inadequacy of the tech- 
nique thus far available. Mr. Theodore A. Johnson of Youngstown, 
Ohio, read a paper on “The Réle of the Emotions in Creating and 
Interpreting Law,” pointing out that the successful lawyer was a 
psychologist by rule of thumb at least. A general discussion followed 
on law as a field of study for psychologists. 

The eighth and ninth sessions were occupied with specific discussion 
of plans for further investigation. Professor Merriam suggested that 
the following seemed to be basic and fruitful lines of advance: 

A. Intensive studies of the political conduct of individuals or 
groups by means of biographies, personal observations, introspective 
analyses, and correlations with diverse social factors. 

B. Development of mental measurement to include other qualities 
of temperament, particularly political qualities and characteristics. 

C. Study of attitudes so as to develop patterns of political disposi- 
tion or tendency, and to show the correlation of these patterns with 
physical or social environment and political training. 

D. Detailed analysis of political interests with reference to their 
genetics and measurement as to strength and direction; also with 
reference to their correlation with environmental factors. 
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E. Large-scale statistical studies and correlations of political con- 
duct of individual or group with social facts such as age, sex, race, 
economic status, mobility. 

These lines of inquiry were discussed and various types of tests, 
such as those of Pressy, Hart, Moore, Achilles, Cohs, Downey and 
others, were examined with reference to their applicability to pro- 
posed types of political inquiry. Tentative outlines of several specific 
investigations were constructed for trial purposes to determine a definite 
method of approach to an admittedly difficult situation. The round 
table agreed to recommend to the Conference the value of detailed 
studies of 

1. Citizenship, with reference to analysis and measurement of 
specific traits of citizens. 

2. Electoral phenomena generally, and specifically non-voting. 

3. Analyses of referendum votes considered in connection with 
social, economic and political environment. 

4. Studies of public opinion. 

5. Political autobiographies and biographies. 

Experiments in these fields, it was agreed, would be made as far 
as possible by members of the round table during the current year, 
and methods and results interchanged, The pogsibility of making 
citizenship tests of various types was particularly emphasized. 

The chief value of these sessions was the unusual opportunity for 
considering possibilities in scientific study of the political side of human 
nature. Opportunity was afforded for canvassing a number of experi- 
ments of this type, and also for outlining other tentative inquiries on 
the border line between politics and psychology. It is believed that 
significant advances were made toward more scientific study of traits 
of human nature underlying political action, and of the processes that 
in reality constitute government. From a continuation of such efforts 
genuine progress in the study of politics is likely to be made. 


CuarRLes E. Merriam. 


ROUND TABLE II. PROBLEMS AND METHODS IN CIVIL SERVICE WITH 
SPECIAL REFERENCE TO EFFICIENCY RATINGS 


The attention of the round table was turned to three problems which 
apparently fell within the scope of the program of the conference, and 
which at the same time are of major importance in civil service ad- 
ministration. The problems were (1) measurement of the efficiency 
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of the civil service commission; (2) application of modern testing 
methods to the selection of employees; and (3) ways and means of 
successfully operating an efficiency rating system. The considera- 
tions and conclusions of the round table will be discussed in the above 
order. 


I. Appraising the Work of the Civil Service Commission 


The controlling purpose of the conference was the development of 
methods whereby various branches of public administration might be 
subjected to objective tests or measurements. The possibility of 
working out such tests for the use of the civil service commission 
seemed particularly promising because a commission deals so largely 
with measurable units, whether it be examinations, appointments, 
hearings, or dollars and cents. 

The initial step in passing judgment on the work of the commis- 
sion was the analysis of its functions and the distribution of such func- 
tions into (1) normal or primary, unusual or secondary functions, and 
(2) into measurable and non-measurable functions. For practical 
purposes this distribution was made in a tentative and necessarily 
arbitrary way. It is anticipated that the normal functions will ulti- 
mately be determined by detailed analysis of the functions prescribed 
in a large number of civil service laws. By referring to the frequency 
of occurrence a grouping into primary and secondary functions will be 
feasible. A further distribution was made into measurable and non- 
measurable functions, since there are obviously certain quality-factors 
that cannot easily be subjected to measurement in standard units. 
It was anticipated that there would be a sufficient number of measur- 
able factors to make comparisons possible and to justify sound con- 
clusions. In other words, it is believed that there are a number of 
measurable primary functions which, when taken together, will be 
indicative both of the character and relative efficiency of comparable 
civil service commissions. 

After the determination of the factors, the units of measurement 
for the various items were considered. The following table brings 
together a grouping of these measurable primary functions and the 
several units of measurement proposed: 
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STATISTICAL APPRAISAL OF THE ACTIVITIES OF THE MUNICIPAL 
CIVIL SERVICE COMMISSION 


(TENTATIVE) 


The data to be given for the fiscal year 1922-23 or for the calendar year 1922. 
I. General Information 
. Total number of employees on city payrolls at end of year 
. Total number of employees in classified service 
. Total number of employees in non-competitive class 
. Total number of employees in exempt class 
. Total number of employees in labor class, if classified 
. Total payroll for classified employees 
II. Civil Service Commission (Staff and Expenditures) 
A. The Commissioners 
7. Number 
8. Aggregate salary 
9. Salary of president 
10. Aggregate length of service to date 
11. Total number of hours for all commissioners in typical week 
12. Total appropriation for year 
B. The Staff 
13. Total number of employees 
14. Total number of employees in classified service 
15. Aggregate salary of staff 
16. Aggregate length of service 
III. Administrative Functions 
A. Publicity 
17. Total expenditures for publicity in newspapers, magazines, bul- 
letins, circulars, notices of vacancies—postage included 
18. Number of lines of newspaper or magazine space contributed 
without charge 
B. Duties’ Classification 
19. Total number positions classified on basis of duties 
20. Number of revisions of definitions 
21. Number of new definitions prepared for new positions 
C. Salary Standardization 
22. Total number positions compensated under standardized scale 
23. Number of changes jn salary rates recommended by commission 
for year under review : 
24. Number of changes adopted 
D. Examinations and Appointments 
25. Number of examinations held (excluding labor and promotions) 
26. Total number of applicants 
27. Total number of non-resident applicants 
28. Number of examinations with 3 or less applicants 
29. Number of examinations in which standard intelligence tests 
were used 
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30. Number of performance or trade tests used 
31. Number of examinations given with aid of outside experts 
32. Number of examinations given with aid of departmental officials 
33. Number of examinations in which local residence restrictions 
were waived 
34. Number of laborers given medical examinations 
35. Number of other employees given medical examinations 
36. Number of individual character examinations 
’ 37. Aggregate number days elapsed between date of examination 
and date of posting results 
38. Total number of vacancies filled (excluding promotions) 
39. Number of eligible lists extended over regular period 
40. Number of waivers to original appointments 
41. Number of provisional appointments to permanent positions 
42. Aggregate number of days served by provisional appointees 
43. Number of renewals of provisional appointees 
44. Number of exempt positions at beginning of year under review 
45. Number of non-competitive positions at beginning of year 
E. Efficiency Ratings 
46. Number of rating periods per year 
47. Number of ratings recorded for typical rating period 
48. Number of ratings appealed to the commission ‘ 
49. Number of ratings revised by or through commission 
F. Promotions 
50. Number of examinations 
51. Number of candidates examined 
52. Number of vacancies filled by promotion after examination 
53. Number of waivers of those on eligible lists 
G. Retirement 
54. Number of employees retired on account of inefficiency 
55. Number of employees retired on account of old age 
H. Office Administration 
56. Number of changes in roster of entployees 
57. Number of personal service records in live file 
58. Number of payrolls checked and certified 
59. Number of sick leaves recorded 
60. Number of annual leaves recorded 
61. Number of letters mailed 
I. Legislative Functions 
62. Frequency of revision of rules and regulations 
. Number of old rules revised 
. Number of new rules adopted 
. Number of public hearings on changes 
. Number of violations of rules considered 
. Number of court hearings on rules and regulations 
. Number of favorable decisions 
69. Number of unfavorable decisions | 


SISKES 


+4 
ipa 
| 
i 
BY 
Bis 
Ne 
ia 
had 
4 
| 


NATIONAL CONFERENCE ON THE SCIENCE OF POLITICS 129 


J. Judicial Functions 

70. Number of formal appeals made to commission 

71. Number of sessions in which appeals were heard 

72. Number of cases appealed to court 

73. Number of decisions upholding the commission 

74. Number of decisions reversing the commission 
IV. Financial Statement 

75. Budget Appropriation 

Expenditures 

76. Advertising 

77. Equipment (maintenance and new) 

78. Postage 

79. Printing 

80. Salaries 

81. Special examiners and assistants 

82. Stationery and Supplies 

83. Telephone and telegraph 

84. Miscellaneous 


The above selection and grouping is tentative. It is hoped that 
criticism and comments will be freely made so that the truly significant 
factors may be brought together. In considering supplementary items, 
however, it should be borne in mind that the aim has not been to 
compile an exhaustive list, but rather one including only those items 
that may be indicative. In fact it may be possible, after the data 
from various cities have become available and the methods of using 
them worked out, to reduce the number of factors by eliminating 
those that overlap as well as those that do not lend themselves to 
statistical treatment. The reason for this is obviously the desirability 
of arriving at an index figure with a minimum of basic data. 

After agreement has been reached as to the functions and the units 
of measurement, commissions in cities of 150,000 and more population 
will be requested to supply the information required. It is hoped 
that information will be available from fifteen to twenty cities, which 
may be grouped in more or less uniform units. These data will then 
be used as a basis of indicating the relative efficiency of the civil service 
commission as is outlined below. 

Pending the collection of the data, at least twenty competent officials 
and specialists in the field of civil service will be asked to estimate the 
relative value of the major functions, having in mind the time and 
attention devoted to the given function, and also the significance 
that it actually has in the practical administration of the representative 
commission. For example, it will be generally granted that efficiency 
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ratings are a very important factor in employment management, 
whereas, as a matter of customary procedure, civil service commis- 
sions devote comparatively little attention and time to ratings and, 
furthermore, attach comparatively little weight to them, as they are 
at present administered. 

The initial step in the weighting process is to compare all major 
functions with the least important and to express them in terms of the 
least important. By way of illustration, if efficiency ratings are the 
least important function, examinations and appointments might be 
considered to be five or ten times more important than the least im- 
portant. On this scale its weight would then be 5 or 10. 

The next step is to add the individual weights of all functions. If 
a single integer is then added to cover the unit value of the least im- 
portant, the total will indicate that all of the factors taken together 
are so-and-so many times the least important. This figure will be 
divided into one thousand, and the resulting quotient substituted as 
the equivalent of the least important factor. By this method the 
weight of each major factor will be determined. 

To dlustrate: If it is found that all factors taken together are thirty- 
nine times as important as the least important, that is, efficiency ratings, 
one thousand would be divided by forty (one being added to thirty- 
nine to represent efficiency ratings), resulting in a basic unit value of 
twenty-five. The weight of examinations and appointments would 
be, therefore, according to the above assumption either 125 or 250. 

Finally, the number of points assigned to each major function are 
to be distributed among the subdivisions of this function according 
to a consensus of opinion, reached in a similar way to that just outlined. 

The weights thus determined represent the relative importance as- 
signed to the several functions by the combined judgments of qualified 
experts. These weights may be used without further refinement in 
deriving a single index for gauging the relative efficiency of civil ser- 
vice commissions. The nature of opinion-estimates is such, however, 
that the weights thus determined are arbitrary approximations of the 
true importance of the component functions. The committee pro- 
poses, therefore, to derive new weights which will be closer approxima- 
tions of the true partial weights, when required data are available 
from the several commissions. The arbitrary weights and the varia- 
bility of the several series of values will be used in securing a tentative, 
cumulative weighted efficiency score for each commission. New 
weights will be derived by evaluating statistically each component 
function in terms of the tentative efficiency scores thus set up. 
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After the new weights have been worked out the next step is to 
combine the measurements of the several functions in such a way as 
to indicate the relative efficiency of each commission. The committee 
proposes two plans to accomplish this purpose. The first is a simple 
score card on which the data from all commissions for each measurable 
function are arranged in convenient intervals. By indicating its rank- 
position in each of the functions, a commission will have a graphic picture 
of its standing in each function with reference to the other commissions 
in the group under comparison. This plan offers several advantages: 

The commission may rate itself with respect to other commissions 
in the group. 

A comparison of rank-positions in the several functions will readily 
point out to the commission those functions in which it is weak and 
those which are being over-emphasized. 

By comparing score-card ratings for two consecutive years, the 
commission may readily determine the degree of progress accomplished 
in each function. 

The second plan concerns the computation of a weighted score, 
which will express in one figure the relative efficiency of each com- 
mission. The value for each function will be multiplied by the given 
weight for that function and the cumulative total of these products 
for each commission will constitute a series of weighted indexes. These, 
in turn, may be expressed on a convenient scale. 

The above is at best a tentative outline of an experimental procedure. 
The character of the data will necessarily greatly influence the method 
of treatment. The factors themselves must be ut hand before rela- 
tionships can be set up and standards of measurement worked out. 
It may well be that certain of the data called for in the schedule of 
questions will prove to be of little significance and that other functions 
should be considered. Further, it is not unlikely that the weighting 
process may be made much more exact. However that may be, the 
initial stage is to bring together such information as seems to be both 
available and significant and then to test out its value as a means of 
comparing commissions along some such lines as those suggested above. 

After agreement is reached as to the significant factors it may reason- 
ably be expected that civil service commissions will submit the data 
currently as a matter of standard procedure in the annual reports. 
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II. Selection 


The discussion on the subject of selection centered about the report 
made by Mr. E. M. Martin of the National Institute of Public Adminis- 
tration, who summarized the methods followed in preparing a set of 
tests that were devised to predict police ability among applicants for 
this position. This experiment served to illustrate modern methods 
of choosing tests with reference to the requirements of the position, 
of giving and grading them by use of statistical technique, and, finally, 
of evaluating a selective scale in terms of a criterion of demonstrated 
success on the job. 

It was reported to the round table that the Bureau of Personnel 
Administration at Washington has been working along these lines, 
and that improved tests are being constructed that will be made more 
and more generally available to civil service commissions through this 
agency. It appeared, therefore, that the present problem with respect 
to selection is rather one of application of approved methods than the 
discovery of new ones. 

In the course of the discussion, however, two minor projects emerged, 
which in the judgment of the group properly fall within the scope of 
the program of the conference. The first is the compilation of data 
which will show the correlation of the results of entrance examinations 
with the efficiency ratings of new appointees after an initial period of 
service. This would constitute a practical testing of entrance ex- 
aminations. It would indicate in how far they have predictive value, 
and would thus enable a commission to improve their examinations 
according to a fairly objective procedure. With the aid of modern 
statistical methods such correlations can be performed with a minimum 
of difficulty! The uniform compilation of data along those lines 
would go far toward demonstrating both the need and the advantages 
of the suggested procedure. 

The other project has to do with the possibility of improving scoring 
methods. As speed and accuracy are both factors, especially in modern 
tests, and as their value will vary not alone because of the nature of 
the test itself, but also with reference to the character of the work for 
which selection is being made, it is of essential importance that these 
factors should be properly and, if possible, statistically weighted. A 


1 The United States Civil Service Commission has made comparisons as out- 
lined above with significant results. See ‘‘Progress in Civil Service Tests’ by 
Filer and O’Rourke. Reprint from Journal of Personnel Research, Vol. I, No. 2, 
March, 1923. 
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formula has been devised by Dr. L. L. Thurstone? which makes pos- 
sible a weighting for errors that will go far toward eliminating the 
personal equation in the scoring of papers. 


Ill. Efficiency Ratings 
The problem in the field of efficiency ratings has to do with those 


positions involving work which is not measurable in terms of standard 


units. It is believed that this is true of the majority of the positions 
in the public service. In the judgment of the round table the satis- 
factory solution of this problem will depend on the development of 
objective tests for ‘‘codperativeness,’’ “dependability,”’ “leadership,” 
and similar qualities, such as we now have for speed, accuracy and 
intelligence. This is obviously a task for the psychologists. Accord- 
ing to reports from various sources, progress is already being made in 
the direction of measuring such moral and dynamic qualities as those 
mentioned. 

Until tests of this type are available it is proposed that efforts be 
made along the following lines in order to reduce and control to the 
utmost the subjective element involved in rating workers in the posi- 
tions indicated: 

1. Procure, if possible, the estimates of two, three or four inde- 
pendent and competent raters, who have been coached on the sub- 
ject of standards and trained in the use of some standardized rating 
scale. By averaging such judgments the probable error will be greatly 
reduced and a fairly objective estimate derived. It should be pointed 
out that the probable error decreases progressively as the number 
of raters increases.’ 

In case circumstances make it impossible to pursue this method the 
ratings should be checked by some such means as the following: 

2. Check ratings by means of standardized vocational tests or by 
standard tests of specific qualities involved in the performance of the 
customary duties of the position as, for instance, recognized clerical 
tests for those engaged in clerical work. 

.3. Correlate ratings with ascertainable facts in so far as these have 
been shown to have relation to job success. They might cover school 
success, results of entrance examination, service and promotion history, 
records of earnings, and the like. 


W. E. MosHer. 


2 See ‘‘Scoring Method for Mental Tests,’’ Psychological Bulletin, Volume 16, 
No. 7 (July, 1919). 


3 Cf. H. O. Rugg, ‘‘Is Rating Character Practicable.’”’ Reprints from Journal 
of Educational Psychology. 
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ROUND-TABLE III. PUBLIC FINANCE 


The beginning of the first session of the round table was devoted to a 
consideration of the various subjects within the field of public finance 
in order to determine which topics or problems were likely to be the 
most suitable for study. After a few minutes of general discussion it 
was decided to endeavor to limit the attention of the group to two or 
three topics of fundamental importance and to see what conclusions 
could be arrived at concerning them. 

It was early recognized that the most fundamental need at the 
present time in order to make research in public finance fruitful is an 
exact terminology. The farther the discussion proceeded, the more 
obvious this need became. Throughout all the sessions of the round 
table this need was patent, for different persons used the same terms in 
differing senses, and a term was used by a person at one time to mean 
one thing and at another to mean something else. On occasions, pre- 
sumably technical terms were used in their colloquial senses while, at 
other times, they were used in technical senses with different meanings. 

Along with the recognition of the need of an exact terminology in 
public finance it was recognized that governmental accounting was, in 
effect, a major part of the language of public finance, and that a very 
large share of the need for an exact terminology fell within the field of 
governmental accounting. About an hour’s time was devoted to a 
consideration of the question of improving and making more scientific 
governmental accounting. 

With reference to the need of terminology in accounting it was noted 
that three large and influential organizations were then giving con- 
sideration, through committees, to this question, namely, the American 
Institute of Accountants, the American Association of University In- 
structors in Accounting, and the Governmental Research Conference. 
Interesting as this topic was, it was felt that inasmuch as these three 
organizations were paying special attention to accounting terminology, 
the round table should not devote time to it. 

The round table came to the conclusion that the main structure of the 
governmental accounting system should be based, so far as practicable, 
on the principles developed in private commercial accounting, and that 
one of the most promising steps that could be taken by governments 
would be so to organize their accounting systems. It was felt that there 
were no greater differences between the accounting needs of a govern- 
ment and the accounting needs of ordinary commercial enterprises 
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than there are between the accounting needs of different kinds of 
commercial enterprises. In other words, the essential differences 
between a governmental accounting system and that of a manufacturing 
enterprise are no greater than those between the system of a manu- 
facturing enterprise and that of a department store. It was felt that 
the fundamental elements and interpretations of ordinary accounting 
apply to governmental accounting. 

After some discussion it was agreed that governmental accounting 
should be built on the unitary or proprietary basis,—that is, viewing 
the government, whether a nation, state, or local government, as a 
single or consolidated unit, the emphasis being placed on the govern- 
ment as a proprietor, rather than on the various funds or governmental 
subdivisions which may have been created for the purposes of the 
government. It was felt that the accounting system of a government 
should be constructed so as to give the kind of information obtainable 
from a strictly proprietory system of accounts, even though additional 
or conflicting methods of accounting are by laws, local conditions, 
contractual relations, or other factors, required. It was agreed that 
only by the adoption of such a system, and the recognition of such 
accounting principles, could effective financial administration and 
comparable financial data be secured. 

After about two hours of discussion of the essentials and needs of 
governmental accounting, the round table decided to take up the question 
of public debt, and at first to confine the discussion to municipal debt, 
meaning thereby debts of local governments. 

At the very start the round table was confronted with varying inter- 
pretations of what is meant by the term public debt. After a_ brief 
consideration of the problem it was agreed that the term ought to 
include all kinds of debt, whether represented by bonds, notes, judg- 
ments, open accounts, or other forms of debt. It was also agreed that 
comparisons of gross debt were not enough, and that for many purposes 
comparisons of net debt were more valuable. Tentatively, the term 
net debt was defined as the gross debt less the amount of assets defi- 
nitely earmarked for its payment, whether those assets are or are not 
in a sinking fund. It was appreciated, however, that in many cases 
the net debt would not serve as the best item for comparisons, for a 
given municipality might end a period with a deficit or a surplus, which 
from the standpoint of comparing the financial position of one munici- 
pality with another, or comparing the position of a municipality at one 
time with that at another time, would have considerable effect. It was 
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agreed, therefore, that deficits should be added to the net debt and sur- 
pluses deducted from it, and that comparisons of the net debts as 
modified by the deficits and surpluses should be made, rather than of the 
net debts alone. But in making this decision with reference to deficits 
and surpluses, many questions arose as to what constitutes a deficit or a 
surplus. While recognizing that a suitable definition could not be set 
up at the time, it was tentatively agreed that the amount of revenues 
of future periods used in advance of those periods should be considered 
as a deficit, and that revenues of past periods carried forward to a later 
period should be considered as a surplus. 

It was felt, also, that comparisons of net debts as modified by deficits 
and surpluses would not give a correct picture, for an increase in debt 
might have been made for ordinary running expenses, with the result 
that the municipality would have no value remaining to offset the debt, 
or it might have been made for the acquisition of assets of a more or 
less permanent nature. Furthermore, at a given moment the proceeds 
of a bond issue might be on hand unexpended. It seemed necessary, 
therefore, to bring these several elements into the picture if a worthwhile 
comparison was to be made of the financial condition of different muni- 
cipalities, or of a given municipality at different times. 

It was realized that the subject of municipal debt was so big and had 
so many ramifications that only a few of the problems involved could be 
dealt with at all satisfactorily in the remainder of the time available for 
round-table sessions. It was therefore decided to take up the question 
‘‘When is a given increase or a given amount of municipal debt justi- 
fied?” In other words, what are the tests that can be developed to 
determine whether or not a given increase or a given amount of munici- 
pal debt is proper? It was quickly agreed that, except in emergencies, 
an increase of municipal debt for current expenses was not justified; 
and that, ordinarily, municipal debt should not be created for other 
than the acquisition of more or less permanent assets. 

It was recognized as unsound to create debt for current expenses, 
for the reason that the taxpayers of future years would be burdened with 
the payment of the cost of service received by the taxpayers of earlier 
years. It was also recognized that it was not sufficient simply to 
acquire an asset equal in amount to the increase in debt, for a debt 
payable after the expiration of the asset acquired is equivalent to creat- 
ing debt for current expenses to the extent that such debt remains 
unpaid, or unoffset, as by sinking-fund accumulations, after the asset 
has expired. Thus, a debt payable in 30 years that is created to acquire 
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an asset having a probable useful life of 10 years, would be equivalent 
at the end of the 10 years to borrowing money for current expenses for 
20 years. It was also evident that the creation of a debt for the acquisi- 
tion of assets, all or a part of the cost of which is collectible from 
property owners or others, as in the case of special assessments, is 
equivalent to the creation of debt for current expenses, if the receipts 
from the reimbursable expenditures are not applied to the payment of 
the debt created in respect of those expenditures but, instead, are used 
for current expenses. 

The group further agreed that it was not enough for a debt to be 
paid or offset by the time the value of the asset acquired through the 
creation of the debt had expired, for making payment or provision for 
payment of a debt slower than the value expires is equivalent to 
borrowing money for current expenses to the extent that the pay- 
ment or provision for payment is slower than, or postponed oe the 
cumulative expiration of value. 

At this point it was brought out that a given municipality might be 
borrowing money for current expenses and at the same time applying. 
revenue to capital outlays. It was agreed, therefore, that it was not 
sufficient to take notice of the nominal reasons for the incurrence of 
debt, but that a view must be had of all of the transactions of the 
municipality. This brought the group again face to face with the 
subject of municipal accounting. 

After some discussion it was agreed that if a municipality kept its 
accounts along substantially the same lines as those followed by private 
commercial enterprises, comparisons of the net worths of the munici- 
pality from time to time, or of the net worths modified by pertinent 
factors, would be far more accurate and convincing than comparisons of 
debts. Thus, if the net worth of a given municipality were at least as 
large at the end of a period as at the beginning of that period, and the 
municipality had not received during the period any property or money 
through sources not involving an equivalent price, such as gifts, special 
assessments, and consolidations, proof would be had that the munici- 
pality had met all its expenses out of its income, that the taxpayers and 
citizens had been charged the full cost of the services received by them 
during the period, and that any debt created during the period and still 

owing was, in effect, created for capital outlay purposes. Should a 
municipality receive during a period property through sources not 
involving an equivalent price, the net worth at the end of the period 
should be compared with the sum of (a) the net worth at the beginning 
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of the period, and (b) the amount of such accretions during the period. 
In all cases the term net worth is understood to mean the excess of the 
municipality’s assets over the municipality’s liabilities, ample allowance 
for depreciation of assets being made, just as is common in private 
enterprises. 

It was agreed that this constituted an absolute minimum standard, 
and various arguments were made in support of a stricter standard. 
For example, it was contended that, because of the great cost of debt 
and the comparative ease of financing the acquisition of assets from 
revenue, a higher standard should be adopted. When it came to 
deciding upon an appropriate higher standard the group was confronted 
with a very large number of possible standards, ranging all the way 
from this minimum one to the prohibition of the creation of debt 
altogether. ‘There seemed to be a general consensus of opinion that all 
constantly recurring expenditures, and all other expenditures of rela- 
tively small size, should be met out of revenues and not financed through 
the creation of debt. It was pointed out that if a municipality says 
that it cannot raise an additional amount of revenue—say, one million 
dollars—for meeting proposed expenditures, but finances the expendi- 
tures out of loans, and continues this practice for a few years, it will 
reach the point where a million dollars of revenue a year must be 
collected simply to discharge the principal and pay the interest—or, 
perhaps, simply to pay the interest —on the several years’ accumulation 
of a million dollars of debt a year; and that had the municipality taxed 
itself a little heavier from the beginning, it would have this million 
dollars a year for the acquisition of assets, rather than be obliged to use 
it for interest and payment of the debt which was created because it was 
thought that a million dollars of additional revenue a year could not be 
raised. 

The question of the justification of municipal debt raised more than 
questions of mere finance. Throughout the discussion it was evident 
that the incurrence of public debt had great social significance, and that, 
although it had to be viewed very largely from the standpoint of finance, 
the debt policy of a municipality or other governmental unit should be 
developed with special reference to sound social policy. In addition to 
agreeing that a debt should be paid within the life of the asset acquired 
through its creation, assuming that debts and given assets can be ear- 
marked, the group discussed the question of how much sooner a munici- 
pal debt should be paid, but came to no conclusion with regard to it. 
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The group also discussed the question of how municipal bonds should 
be paid, whether through a sinking fund or direct, and also whether 
all at once or serially. On the whole, the view seemed to be that munici- 
pal bonds should be paid serially throughout the term of the issue, and 
preferably without setting up any sinking fund for the purpose. 

The group discussed the question upon whom the burden of a debt 
should be placed, whether upon the taxpayers as a whole, or upon 


selected beneficiaries of the creation of the debt, or partly upon the 


taxpayers and partly upon those especially benefited by the expenditure 
financed through the debt. There seemed to be a general consensus 
of opinion that to the extent that particular citizens or groups of 
citizens were found to be benefited by the creation of a debt, to that 
extent the burden should be placed upon them, and that only where the 
beneficiaries could not easily be selected or where the benefit was slight 
should the burden be placed upon the taxpayers as a whole. In this 
connection citation was made of the creation of debt for expenditures 
for special assessment work and for highway improvements, all or a 
part of the burdens of which were being met out of special assessments, 
taxes on the sales of gasoline, and other charges made against those 
assumed to receive particular benefits from the expenditures. 

It was agreed that in order to set up a suitable standard for the 
creation and payment of municipal debt we must determine what 
constitutes a proper system of municipal finance, for questions as to 
what amount of taxes and other revenues ought to be secured, the use to 
which these ought to be put, the limitations that ought to be placed 
upon expenditures, the relation that ought to exist between the time 
expenditures founded upon taxes are made and the time the taxes are 
received, and many other details of municipal finance, need to be taken 
into account. 

Many questions were raised regarding the expenditures in respect of 
which debt is created. Is the proposed expenditure necessary and, if 
so, is it necessary at the time? It was felt that the necessity for the 
proposed expenditures is determined by a large number of factors work- 
ing more or less together at the same time. Among these factors 
might be mentioned public psychology, cost of the expenditure, ease of 
securing money by borrowing, the probable tax burden, including taxes 
for interest and for payment of the debt, and beliefs as to who will bear 
the burden of the debt. Other related questions were: Will the ex- 
penditure be made economically and wisely? Does equity warrant 
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borrowing for the expenditure, or is it one that should be met out of 
revenues? 

Considerable discussion took place over the proposition that a city 
should resort to loans if it can borrow money at less cost than the tax- 
payers, for by so doing it would be saving money for them. It was con- 
tended by some that a city ought to function as a fiscal machine, and that 
if money is worth more to a taxpayer than to the city the city should 
borrow the money and postpone payment by the taxpayer. The 
majority of the group was opposed to this view as a general proposi- 
tion, but recognized that under some circumstances it should, perhaps, 
be regarded as a factor. Put concretely, the discussion resolved around 
the question: Does the fact that the city can borrow money at less cost 
than the taxpayers justify borrowing, and, if so, should the city go so 
far as to borrow for current expenses as well as for capital outlays, and 
let the taxes remain in the pockets of the citizens, if they can earn more 
on the unpaid taxes than the rate of interest which the city has to pay? 

A great many other questions were discussed, but time did not per- 
mit of sufficient consideration to arrive at a group opinion regarding 
them. Of these questions, the following were, perhaps, the more im- 
portant: Should borrowing be resorted to in periods of unemployment 
in order to provide work on public construction for the unemployed? 
Should borrowing for a project take place before all plans for that 
project have been completed? Should the entire cost of a project be 
borrowed before commencing work, or before making contracts there- 
for? Should a municipality issue general ‘bonds for special assessment 
work, or should it issue special assessment bonds for such work? Should 
a replacement or renewal fund be created to replace, or to offset the 
depreciation of, expiring assets, in addition to paying, or creating a 
fund for the payment of, the debt created for acquiring those assets? 
Should bonds be issued at, above, or below the market rate of interest? 
Should a municipality reserve the right to redeem bonds in advance of 
their maturity? Is there a saturation point in taxation, and, if so, how 
can this point be determined? 

Freperick P. GRUENBERG. 


ROUND TABLE IV. LEGISLATION 


It was the unanimous opinion of the round table on state legislatures 
wthat we had an interesting time, and we parted friends. In view of the 
fact that two hard sessions were held each day and the chairman con- 
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siaered that his only duty was to stir up friction, the latter was no 
small accomplishment. 

Our first session was devoted to a mutual unburdening of pet dogmas 
relating to the nature and functions of legislatures. In this manner 


’ we cleared the air and established certain working hypotheses: It was 


obvious from the start that we should have to confine ourselves to a 
narrow section of the field, denying ourselves the pleasure of many 
diverting excursions down interesting avenues. Our purpose being, if 
possible, to discover some objective, measurable facts by which to test 
legislative processes, fixed opinions and a@ priori reasoning were taboo. 


We were experimenting to see if the methods of the established sciences — 


are applicable to the study of legislative bodies. To some the process 
which we outlined undoubtedly seems as trifling as counting the wrink- 
les on an alligator’s back, but our working theory was that the factors 
which make legislation can be measured, perhaps statistically, and most 
of us came away encouraged. 

Three general problems emerged from the week’s diseussion. They 
may not be the most fundamental, but they seemed to lend themselves 
to experimentation most readily. We have no illusions as to the 
difficulties of such experimentation. Each element will require long 
and often irksome effort, and our proposals, which seem simple and 
perhaps immature, really constitute an ambitious program. 

I. Our first problem was: To what extent does the party system exist 
in the state legislatures and how can its influence be measured? As 
helps in answering this question the following proposals were developed: 

1. A study over a considerable period of time of the composition of 
legislative bodies to ascertain to what extent they represent political 
parties, or whether the main basis of representation is economic or 
group interests. Some hasty compilations suggest that we have a much 
larger degree of group representation, as distinct from party represen- 
tation, than was the case a generation ago. 

2. The ascertainment of the relation of party platforms to the legis- 
lative product. State and local platforms must be analyzed and com- 
pared with bills introduced and laws enacted. The effort is, of course, 
to correlate platform pledges with the individual and collective action 
of the party members. The prominence of the platform during the cam- 
paign must be observed. Newspapers, candidates’ speeches before and 
after election, roll-calls and other sources showing the members’ atti- 
tudes toward platform planks will throw light upon the obligation 
attached to the platform. Results here disclosed may have a definite 
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bearing upon the question of party coherence. A similar study should 
be made to discover the degree of correlation between the governor’s 
pre-election commitments, the platform of his party, his executive 
messages and the measures considered by the legislature. 

3. Measure how closely party lines are drawn by individual members. | 
Find out the proportion of roll-calls (with importance rated) which are 
strictly or pronouncedly partisan. There is evidence that national 
party lines play a relatively minor part in state legislatures after the 
bodies have been organized, although here, as in many other connec- 
tions, the variations between states will doubtless be marked. Con- 
versely, such a study could measure the influence of group alignments 
as against party. 

4. Relate party solidarity to legislative procedure. To what extent 
does control by a single boss or a small group within the dominant party 
prevail? If it is present, by what means does it exert itself? To what 
extent is control by a single majority party necessary or helpful to steer 
through important legislation such as appropriation bills? These 
questions involve among other factors steering committees, control over 
debate and gavel rule. Statistical studies alone will not give adequate 
answers. First-hand investigation, coupled with close familiarity with 
the particular legislature concerned, is necessary. Information gathered 
from experienced observers will supplement other sources. 

5. What is the influence of a candidate’s legislative record upon his 
chance of reélection? His standing both with his constituency and 
with his party organization is involved. Is his record discussed in the 
campaign and, if so, what phases are important? Leading sources on 
this point would include legislative journals, newspapers, reported 
speeches of candidates and reports of voters’ leagues. 

6. Can we measure the influence of his constituency upon the legis- 
lator after his election? This implies a study of organized and unor- 
ganized propaganda. What part does the party machinery in the dis- 
trict from which the member comes have in the mélée of forces playing 
about him? Accurate information on this point will be extremely diffi- 
cult to assemble. A telephone call, a telegram, a personal word, may 
be a more potent influence than many public meetings or pages of news- 
paper propaganda. 

II. Our second problem was: By what methods can we measure the 
validity of the arguments for and against the bicameral system? The 
subject was opened by Dr. C. H. Maxson, who presented a compara- 
tive study of unicameral and bicameral legislatures in the British 
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dominions. The attention of the group was then directed to the possi- 
bility of gathering objective evidence to see how far his conclusions, 
arrived at by comparative observation, would be substantiated by an 
analytical study of American legislatures. We concluded that the bi- 
cameral system should be analyzed to determine: 

1. The character of the two bodies, to find out how they fulfill the 
representative function. Brief studies of this nature have been made, 
but more intensive and extensive investigation is needed. We must 
consider the qualifications of electors of the members of the two houses, 
the bases of apportionment and the effect of different methods of appor- 
tionment as between the two houses, the legislative experience of mem- 
bers, to see if there is any guaranty of greater legislative experience in 
one house than in the other and whether one house is generally more 
conservative than the other, as indicated by the fate of progressive 
legislation in both houses. 

2. The extent to which fixed responsibility is placed upon each house 
for its actions. Does the bicameral system enable the houses to evade 
responsibility? Light will be thrown upon this problem (a) by a study 
of the bills passed in one house and vitally amended in the other, (b) 
by a study of bills passed in one house and defeated in the other, (c) 
by a study of the bills which passed both houses without alteration. 
Here, as elsewhere, a mere statistical compilation will not suffice; 
measures must be classified and their importance weighted; political 
considerations and the personal relationships of members must be 
recognized; allowance must be made as to whether both houses are truly 
of the same party, whether the majority in each has the same attitude 
on public affairs regardless of nominal political allegiance, which may be 
merely formal. Here, as in other matters, material will be found re- 
vealing the habitual attitude of the upper and lower houses, which may 
support or discredit the bicameral principle. As elsewhere, the re- 
search worker must know his legislature. He will find it difficult to 
isolate his data in the manner of the physical sciences. 

3. How far joint committees and other joint action has developed. 
This may show that the bicameral principle is breaking down. A care- 
ful study of the possibilities of the joint committee may indicate that 
improvement lies along the line of developing this apparently useful 
device. 

4. The extent to which leadership or control outside the legislature 
determines ultimate action in defiance of the bicameral principle. Here 
we are thrown back upon our first big problem of the functioning of the 
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party system. When we know more as to how parties really work we 
shall be better able to judge the utility of upper chambers. 

III. Our third problem lacked the sweep of the other two. It con- 
cerned the internal structure of the bodies and rested on the assumption 
that a closer study of the physiology of legislative procedure would be 
productive. The problem was: What are the merits and defects of the 
committee system and by what methods can they be measured? The 
necessity for some system of committees, as legislatures are at present 
constituted, was conceded by unanimous consent. 

The following studies were suggested: 

1. The relation of committee action to final action by the house, to 
determine to what degree the house acts as a rubber stamp upon com- 
mittee recommendations. Significant things to know are (a) the pro- 
portion of bills favorably reported by committees without material 
modification and with material modification, (b) the number of bills 
favorably reported which pass, (c) the proportion which die in com- 
mittee, and (d) the extent to which the bodies look to their committees 
for the preparation and introduction of legislative proposals. Such a 
study must include a careful analysis of the nature of the various bills 
which fall into the above groups, and must differentiate between divided 
and unanimous committee reports. 

2. Size of committees and the relation of size to effectiveness. This 
will be difficult to measure, but some conclusions may be gained from 
a comparative study of the output of small and large committees. The 
extent to which large committees make use of sub-committees will 
be suggestive. 

3. Fitness of committee members can be objectively studied. To 
what extent are the following tests applied in the selection of committee 
members and how far are they successful: (a) seniority, including 
legislative experience in the other house; (b) experience outside the leg- 
islature; (c) occupation; (d) education; (e) geographical representation; 
(f) political position; (g) past committee experience; (h) independent 
study of subjects coming before the committee, and distinction gained 
therefrom? 

4. Methods of selecting committees. The results obtained in the 
preceding paragraph should be related to the different methods of se- 
lecting committees. Do the various methods give about the same 
results? 

5. Number of committees upon which members serve can be related 
to the number of measures referred and the scope of their subject mat- 
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ter, to see whether the burden placed upon the legislator is too great. 
Perfunctory committees should, of course, be eliminated. This phase 
should be studied in connection with the use of committee hearings, 
joint committees and conference committees, and all can perhaps be 
related to the final action by the house upon the reports of the commit- 
tees, as outlined in a preceding paragraph. The actual time saved by 
joint committees can be determined; also, whether separate hearings by 
the committees of both houses result in a more thorough scrutiny. The 
evolution and present use of conference committees being determined, 
the results may point toward the decay of the bicameral system. 

IV. We were anxious to develop some tests for determining the quan- 
tity and character of legislative leadership, but limitation of time com- 
pelled us to postpone the discussion until next year. A few tests in 
this field were suggested which may or may not be practicable. Some 
of them were as follows: (a) Does the session show a consistent policy; 
(b) to what extent does the legislature follow an automatic calendar, 
or is most business done under special orders; (c) do certain committees 
have preference, and why; (d) to what extent are steering committees 
used, what are their powers, and do the people recognize their leader- 
ship; (e) has the floor leader appeared as a dominant personality; (f) 
in what respects does leadership and discipline differ between the upper 
and lower houses? 

At the next conference it is hoped some progress will be made 
on the above problems, the question of executive leadership also being 
considered. 

A final word by way of extenuation: We granted at the outset that 
our findings may seem immature and our process futile. The members 
of the rourid table concede their youth, but they are not willing to con- 
cede the futility of their method until it is tried. Our selection of sub- 
ject matter ignored important questions, but those we selected are at 
least significant and seem to be capable of objective measurement. The 
great need today is the accumulation of data with which to work. The 
studies we propose will have little significance unless they are carried 
on intensively in all parts of the country. The round table has suc- 
ceeded in starting one or two studies this year, but many more on a much 
larger scale are needed. Funds are needed to carry on intensive 
research studies. We can outline the methods in an academic manner, 
but unless the data to apply our methods be secured, methods are of 
no service. 
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The round table was indebted to a few of its members for special 
services. Helen M. Rocca, from the national headquarters of the 
League of Women Voters, generously acted as secretary; Dr. F. H. 
Guild of the University of Indiana prepared a memorandum, which was 
the basis of much of our work, and presented the final report of the 
group to the conference; Dr. C. H. Maxson of the University of Pennsyl- 
vania, Professor John E. Briggs of the University of Iowa, and Mr. 
E. E. Witte of the Wisconsin legislative reference library contributed 
valuable material. 

The writer would like to communicate with any who are interested 
in trying out some of the proposals made above. He can be reached 
at 261 Broadway, New York City. 

H. W. Donps. 


ROUND TABLE V. POLITICAL STATISTICS 


The subject of political statistics covers a very generous field. For 
this reason, the round table on Political Statistics concluded to limit 
its discussion to municipal statistics, as found in the group of cities 
ranging from 100,000 to 500,000 population. The round table had be- 
fore it a rather complete statement of the activities conducted by such 
typical cities. Taking each activity in turn, an effort was made to 
indicate the minimum of statistical data necessary to give officials and 
citizens a reasonable idea of the degree of effectiveness with which such 
activity was conducted. It is expected that the complete statement 
of these activities with their statistical data, when properly weighed 
as to importance, will furnish a reasonable test as to the quality of 
government by any community. 

The determination of such tests is less simple than it may first appear. 
It is desirable to devise a single test applicable to cities of every size 
and location. Obviously, however, larger cities undertake activities 
not necessary in smaller ones. Criteria available in Detroit could not 
necessarily be applied in Dayton, and the absence of such criteria should 
not be taken as a reflection upon Dayton’s government. To obviate 
this difficulty, the suggestion was made that tests be arranged in suffi- 
cient detail to judge even the largest communities, with provision for 
eliminating certain specified questions when applied to smaller places. 
Such a plan eventually may be evolved. In the meantime, it seems 
practicable to devise standards suitable for a large group of important 
cities, such standards to be later modified for communities of less size. 

Even when limited to a definite group of cities engaging in sub- 
stantially the same activities, the determination of tests is not an easy 
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one. After the many years of city operation, it might be assumed that 
certain definite results are available by which to judge the effectiveness 
of municipal organization and operation. Unhappily, public opinion 
has seldom demanded concrete evidence of results. Some city activities 
lend themselves easily to measurement of results: for example, the 
effectiveness of health work can be measured by the general death rate, 
death rate of children under one year, and the morbidity and mortality 
rates for certain communicable diseases, as well as by other rates. 
Other departments should have equally measurable results but do not 
provide them. For example, in street cleaning and refuse removal, 
the public and administrative officers should have easily available the . 
yardage cleaned as compared to the total area of paved streets, the 
frequency of cleaning, the amount of wastes removed, the cost per 
thousand square yards and per ton, etc. However, only the most 
progressive cities have undertaken to secure these data and frequently 
such information is useless for comparative purposes. Still other de- 
partments do not have measurable results. For example, the legislative 
and executive bodies must be judged by their organization, on the 
assumption that effective organization will produce effective operation. 

Further, in measuring a city as a whole, what relative importance 
may be given to the various activities? On ascale of 100, what per cent 
should be allowed for an effective health department as compared with 
an effective recreation department? It is obvious that relative values 
must be determined by the average of opinions. 

Objections will be raised to the proposals outlined. A critic may 
immediately point out that factors other than morbidity and mortality 
rates enter into determining the effectiveness of a health department. 
Some of these are—adequate or inadequate hospitals, age of population, 
good or bad climate, frequency of epidemics, and the deviser of any 
rating scale must make reasonable allowance for such disturbing factors. 
Such consideration, however, must not go to absurd lengths, nor com- 
plicate the tests so that they can not be made by laymen. The tests, 
when concluded, must be reasonable, common-sense measurements that 
will do some kind of rough justice. As we progress, these tests can be 
further refined. 

It is obvious that some such tests are necessary. Numerous attempts 
have been made to devise them as evidenced by the community score 
card, prepared by the Federal Council of Citizenship Training; Town 
studies, prepared by Professor Harold D. Meyer of the University of 
South Carolina; Lifting the country community by its own boot-straps, 
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prepared by the extension division of West Virginia University; A 
statistical study of American cities, prepared by Reed College; and by 
the efforts of the National League of Women Voters. 

A detailed statement of the activities enumerated and of the data 
selected as criteria by the round table is being prepared in the form of 
arating scale. This rating scale will eventually be submitted to persons 
familiar with the different branches of government, in order that the 
weights may be readjusted in accordance with best available opinion. 
Arrangements have been made with the National Municipal Review 
for the publication of this rating scale upon its completion. 

Lent D. Upson. 


ROUND TABLE VI. PUBLIC LAW 


The agreed purpose of the conference was to discover what methods 
are available for putting inquiries in the various fields of political science 
on a factual, and so far as possible, quantitative, rather than on a judg- 
ment basis. In some fields, that of municipal finance, for example, 
the science of statistics existed ready at hand as a scientific method of 
obtaining and comparing results, provided a uniform nomenclature 
could be established. To workers in other fields, that of civil service 
reform, for instance, the rapidly developing science of applied psy- 
chology offered the intelligence test as a promising method of research. 
To the problems of public law, however, neither of these methods is 
pertinent. None the less, it was the belief of the round table on public 
law that investigations in this field might be transferred, by an adapta- 
tion of the historical method, from a purely subjective to a relatively 
objective basis; and to test this opinion an analysis was attempted of 
one phase of a problem which lies along the border between public law 
and comparative government, and which, moreover, is of considerable 
contemporary interest. 

As finally worded this problem was defined as follows: The effect of 
the power of the Supreme Court of the United States in disallowing legis- 
lative acts, state and national, as being in conflict with the Constitution. 
This problem was recognized to be only part and parcel of the broader 
problem of the practical workings of the institution of judicial review on 
legislative acts throughout the United States, but the limitation was 
accepted as desirable, because of lack of time, and also in the expectation 
that the results arrived at with reference to the most conspicuous phase 
of the wider-spread problem would have a higher illustrative value. 

I. The Point of View: Scientific inquiry in the realm of the social 
sciences will seek in the first instance to determine the effects of institu- 
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tions or processes rather than the desirability of such effects. The 
effects of social and political institutions and processes are, however, 
so complex and ramified, so inextricably interwoven, that exhaustive 
analysis of the effects of a particular institution or process is quite 
impracticable. It results that inquiry in the social sciences must be 
confined to the influence of the institution or process in question upon 
certain objectives determined a priori. Furthermore, it should be 
frankly admitted that, in contrast with inquiries undertaken in the 
physical sciences, every inquiry in the social sciences has ultimately in 
view the determination of the social value of the institution or process 
investigated. What is demanded is that the criteria invoked for this 
purpose should be clearly stated, and it should be made sure that they 
are widely accepted; otherwise, the inquiry becomes the personal 
adventure of its author. But if the caution just stated be observed, 
and if the question of value be deferred as long as possible, the subjective 
element in the results obtained may be minimized, that is to say. the 
results may lay claim to a scientific character. 

II. A Classification of the Most Available Data: 

1. Constitutional decisions of the United States Supreme Court; 
decisions by the highest state courts covering the same general consti- 
tutional issues; statutes, both national and state; the state constitutions. 

2. Biographical materials relating to the personnel of the United 
States Supreme Court. 

3. Direct testimony as to the popular attitude toward the court; 
political platforms; resolutions of official, public and quasi-public bodies, 
newspaper comment. 

4. The criticisms of publicists, both American and foreign. 

5. The indirect testimony afforded by foreign constitutions and 
governmental practices, and by the state constitutions.” 


1 Of unique value in this part of the inquiry, for the early history of the court, 
is Charles Warren’s The Supreme Court in United States History, 3 vols., Little, 
Brown & Co., 1922. The work brings together from a wide range of sources the 
comment and criticism that were visited upon the court’s principal decisions in 
the field of constitutional law between the period of its founding and the close of 
Waite’s chief-justiceship. The work needs to be supplemented by an additional 
volume performing the same service for recent years, during which organized 
labor has become increasingly suspicious of the court. 

2 It would appear that down to the framing of the Ohio Constitution of 1912, 
which requires a vote of six of the seven justices of the state supreme court in 
order to retire a statute on the ground of unconstitutionality, the verdict of the 
state constitutions was consistently in favor of judicial review, since none of them 
disapprove or limit the practice and almost all of them incorporate provisions 
which, like the ‘‘due process of law’’ clause, because of their vagueness, furnish 
basis for the great majority of the cases. 
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III. Methods to be followed in the Ueiltantion of the above Material, 
Especially Judicial Decisions: 

1. There must be analysis and comparison of the results reached at 
different periods in the history of the Supreme Court; and also of these 
results with those reached in the state jurisdictions. These should be 
classified in the first instance with reference to the constitutional prob- 
lems involved. Then an effort should be made to test the results 
reached in the different fields of constitutional law by such of the criteria 
suggested above as seem relevant, or other relevant criteria. The 
endeavor will be promoted if the following questions are kept in mind: 

a. Whether the recognized canons of constitutional interpretation; 
for example, the principle that a legislative act is to be declared void 
only in “‘a clear case,” have the same operation in all fields of constitu- 
tional law; 

b. Whether the tests of constitutionality are more definite, and so 
leave less to judicial bias in some fields than in others; 

c. Whether the results reached by the court have proved more durable 
and have been more consistently developed in some fields than in others; 

d. Whether decisions rendered by a closely divided court have proved 
less durable than others; 

e. What reasons do the decisions reveal for the retention of judicial 
review: 

f. What traits appear to be essential to the institution, what traits 
more or less accidental? 

Other questions may occur to the investigator in this connection. 

2. Those doctrines of constitutional law the initial assertion of which 
by the court betokened the extension of its reviewing power over new 
categories of legislation should be especially noted; e¢.g., the doctrine 
that the power of Congress to regulate interstate and foreign commerce 
is exclusive, the doctrine that Article I, sec. 10, protects public grants, 
the modern doctrine of “due process of law.” 

3. Fluctuations in the application of conventional canons of con- 
stitutional interpretation should be noted, and also the effect of such 
fluctuations in vesting the court with an enlarged discretion in approach- 
ing constitutional questions; e.g., the uncertainty attaching to the term 
“political questions,” or the dilemma presented by the contradictory 
ideas of “reserved rights of the states’ and “the supremacy of the 
national government in its field.” 

4. Finally, it should be inquired whether views have altered since 
the first establishment of judicial review as to the finality of the court’s 
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reading of the Constitution. The question is, whether the court pos- 
sesses the only authority vested in any organ of government to interpret 
the Constitution, or whether the interpretative power also inheres in 
the legislative power. In other words, do the court’s decisions have a 
higher authority today than formerly? 

5. The operation of judicial review should be compared with that of 
institutions performing an analogous function of control in other 
systems, particularly in other federal systems.* 

IV. The Effects of Judicial Review as above defined: The inquiry has 
several ramifications of which the following are the more obvious: 

1. Its effects on the Constitution: 

a. What elements has it contributed to the flexibility of the Con- 
stitution; what elements to its rigidity? 

b. In what ways has it aided popular comprehension of the Con- 
stitution; what difficulties has it obtruded thereto; what elements of 
stability and popular esteem of the Constitution has it contributed; 
and the opposite? 

c. What sanctions has it added to the security of private rights, 
what defenses has it set up to special exemptions and privileges? 

2. Its effects on the structure of government in the United States: 

a. What support has it lent to the processes of nationalization; what 
assistance to local autonomy? 

b. Has it minimized friction between the national government and 
the states; has it minimized friction among the states in their relations 
with each other? 

c. What support has it lent to the principle of the separation of 
powers; in what ways has it weakened that principle? 

3. Its effect on the quality of statute law and statute lawmakers: 

a. How has it affected the popular attitude toward statute law; in 
what ways weakened it, in what ways strengthened it? 

b. How has it affected the attractiveness of a seat in the legislature; 
and has it enhanced or diminished the sense of legislative responsibility? 

4. Its effects on the court itself and the judicial process: 

a. Has it contributed to the court’s prestige as a law-enforcing body; 
or the contrary? 


3 In the case of the Dominion of Canada and of the Commonwealth of Australia 
we have federal systems in which judicial review is employed, though less fre- 
quently than in the United States. The comparative study of the institution 
in these commonwealths may, therefore, be extended in some instances to particu- 
lar doctrines of constitutional law. 
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b. Has it contributed an element in the law’s delays and un- 
certainties? 

c. Has it affected the character of judicial appointments; or menaced 
the independence of the judiciary? 

5. Its economic and social effects: 

a. What aids has it lent to the development of business on a national 
scale; to business concentration? 

b. Has it retarded economic and social reforms? Has it stabilized 
them? 

c. Has it exacerbated the class-struggle; has it affected popular 
satisfaction with government in general? 

V. Supplementary. It will be pertinent to the main purpose of 
the inquiry to attempt, along lines already suggested, an evaluation of 
existing or proposed checks upon the constitutional réle of the Supreme 
Court: 

1. It has been proposed that the power of the Supreme Court -to 
review acts of Congress be abolished, while it is retained as to the 
states. Another proposal is that the power be retained as a safeguard 
of private rights, but be withdrawn as to the so-called reserved rights of 
the states. 

a. What support does either of these proposals receive from the 
results of the above inquiry? 

b. What practical difficulties might be anticipated from an attempt 
to divide the field of judicial review? 

c. Does the doctrine of “‘political questions” lend any support to 
these proposals? 

2. Certain changes in the mechanism—the modus operandi—of 
judicial review have been suggested, some of which look to expediting 
the process, and others to diminishing its effectiveness through requiring 
more than a majority vote of the court for invalidating a legislative 
enactment. 

a. Would the prompt removal to the Supreme Court by writ of 
certiorari of all questions of constitutionality raised under the United 


4 There is evidence to show that the possession of the power of judicial review 
has had a distinct effect on the tenure of judges in the states. Thus far, however, 
the comparative difficulty of amending the Constitution of the United States has 
fended off such an outcome in the national government. 

5 Each branch of this inquiry should be prosecuted with the fact in mind that 
judicial review is not something static, but has been from the first an expanding 
institution. Thus, the effect of judicial review upon itself should be considered. 
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States Constitution be calculated to meet some of the objections now 
raised to the institution? Would it be apt to raise other objections? 
What developments in the field of constitutional law within recent 
years have tended to hasten a final determination of constitutional 
questions? 

b. What objections to the power of the court would be removed by 
requiring all decisions adverse to a legislative enactment to be by more 
than a majority vote of the court? What other effects might be antici- 
pated from such a remodelling of the institution? What recognition 
has the Supreme Court itself accorded the notion that its réle in relation 
to the Constitution is of extraordinary significance and demands special 
precautions in its exercise? 

Ancillary to these queries are one or two others of only indirect 
importance critically. One is whether the suggested requirement could 
be constitutionally established by act of Congress, or whether a con- 
stitutional amendment is needed. Another is, whether existing con- 
stitutional theory does not afford the means for realizing the results to 
be anticipated from the proposed change. Thus, if the view be taken 
that the power of the court is incidental merely to its power to decide 
cases, the way remains open constitutionally for Congress, by repassing 
measures which the court has pronounced void, to exact a rehearing 
of the question. 

c. Another suggested change in the mechanism of judicial review 
has to do with the court’s ability to take cognizance of the facts alleged 
in support of legislation, especially in that broad field in which the 
question of constitutionality of statutes pivots on the question of their 
“reasonableness.”” Might not some agency be created for enlightening 
the court as to such matters, upon whose results the court could depend?* 

3. An effort should be made to determine the effectiveness in the 
past of expert criticism on the product of the court; also, of social 
reactions to its decisions, in securing their modification; and possible 
methods of enhancing both the value and effectiveness of criticism 
should be considered. Especially should there be inquiry into the 
possibility of bringing the criticisms of political scientists and econo- 
mists sharply to the attention of the court. 


‘The court’s own views as to its ability to take “judicial cognizance’’ of facts 
in constitutional cases exhibit some diversity, an illustration being afforded by 
a comparison of its decision in the recent Minimum Wage cases with that in 
Board of Trade v. Olsen, involving the Grain Futures Act. 
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4. Lastly, possible changes in the methods of choice of justices of 
the Supreme Court should be considered with its constitutional juris- 


diction especially in mind. If the decisions of the court in the con- 


stitutional field do actually produce distinct repercussions in industrial, 
commercial and social relations, should not this fact be taken account 
of by the President when making nominations to the bench? How, 
then, may the existing methods of presidential selection be supple- 
mented or altered to bring this about? 

The above elaboration of the original report of the round table con- 
tains few if any points which were not elicited by the group discussion. 
For this final form of the report, however, the chairman of the group 
is alone responsible. 

E. 8. Corwin. 


ROUND TABLE VII. NOMINATING METHODS 


It was agreed by the members of the round table that the ultimate 
question to be answered in any investigation of nominating methods is: 
What is the best method of nominating candidates to office? However, 
it is obvious that what is best has to be determined in any case by testing 
different methods with reference to the particular ends to be secured. 
Each person will judge a particular nominating system according to 
whether it favors some aim he regards as desirable. Just as there is 
no one type of bridge suitable for all situations so, doubtless, there is 
no one method of nominating which will fit all cases or serve all purposes. 
It appeared, then, that the round table should address itself to the 
problem of gathering and organizing information necessary to enable 
those who are concerned with nominating methods to make intelligent 
decisions. The task, while perhaps more complex, is not essentially 
different from that of the scientists who have gathered and organized 
the data used by architects and engineers in the planning and construct- 
ing of bridges. 

Some of this information is already available in such admirable 
studies as Professor Merriam’s Primary Elections, Professor Horack’s 
Primary Elections in Iowa, Professor Hormell’s Direct Primary in Maine, 
and Dr. Schumacher’s Direct Primary in Wisconsin. Various papers 
deal with aspects of nominating methods in different localities. They 
are at best fragmentary and usually neglect important factors. What 
is now needed, not alone in the interests of science but as a basis for 
sound public policy, is a thoroughgoing systematic study of the whole 


| 
if 
| 
| 
i 
| 
| 
| | 
| 
1. 


NATIONAL CONFERENCE ON THE SCIENCE OF POLITICS 155 


subject. The round table, therefore, presents the following tentative 
report: 

1. There are a number of nominating methods, each of which should 
be carefully investigated. 

2. It should be recognized that it is possible that the same method 
is not applicable to all situations. It may be that different methods 
should be used for electing different kinds of officers, e.g., legislative, 
administrative, judicial, or for electing officers in jurisdietions of different 
sizes or of different functions, e.g., states, counties, cities of 500,000, 
villages of 2,000, etc. 

3. However, no matter what the method or the purpose, the tests 
to be applied should certainly include (not to exclude other possible 
tests) the following: 

a. Type of candidate produced, as indicated by age, education, 
occupation, previous political experience, and so on. 

b. Cost of nomination to the state, to candidates, to party organiza- 
tions, to private individuals and organizations. 

c. Effect on the party system, including effect on such matters as 
party leadership and program, party organization, minority parties, 
party methods, and party responsibility (with the understanding that 
the term requires clarification). 

d. Effect on public interest, as indicated by the amount of partici- 
pation, amount and character of discussion, kind of appeals made, and 
so on. 

e. Extent to which corruption is fostered, as indicated by the evidence 
as to buying and selling of votes, collusion, undue influence, etc. 

f. Effect on continuity in office, that is, how frequently candidates 
are renominated and reélected, involving consideration of such questions 
as the opportunity for building up “machines,” for compromise 
candidates. 

g. Effect on majority control, as indicated by the extent to which 
nominations are controlled by minorities. 

h. Extent to which press dominance is furthered, as indicated by the 
degree of correlation between successful candidacies and press support. 

i. Effect on campaign methods, involving the problems of press 
domination, corruption, and public interest. 

4. Most of these tests are already applied but in a very unscientific 
fashion, usually by guess-work. Methods of using reliable data in the 
application of the tests constitute the real problem of the political 
scientist. 
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5. The data to be used are generally written and printed material 
of varying degrees of reliability, which may be classed as official, semi- 
official (party), and unofficial, and consist of the following: (a) Offictal— 
constitutions; statutes; journals of legislative assemblies and constitu- 
tional conventions; reports of legislative investigations; congressional 
directories and state legislative manuals or ‘‘blue books;” records of 
contested legislative election cases; governmental reports, especially 
of election officers, including instructions to election officers and the 
like; fiscal records of public officers; judicial decisions and opinions of 
attorneys-general and other legal advisors; state publicity pamphlets; 
statements required by law to be made by candidates and election 
committees. (b) Semi-official—party regulations and rules; journals 
of party conventions; minutes and other records of party committees, 
including especially fiscal records. (c) Unofficial—Newspapers and 
periodicals; memoirs; correspondence and diaries; biographical infor- 
mation; books and articles on government, history, biography, 
especially formal studies of nominating procedure. 

6. The material above listed may be found in public offices, in public 
and other libraries, especially municipal and legislative reference 
libraries, university libraries, and in the offices of various associations, 
including party headquarters. Valuable material not easily classified 


is to be found in the files of such associations as the League of Women 


Voters, the Farm Bureau, the New York Bureau of Municipal 
Research, the city clubs and voters’ leagues of various cities. The files 
in newspaper offices and in the headquarters of party officers and com- 
mittees, though not often available to the investigator, ought not to be 
overlooked. Then there are special collections, such as the Stephen 
White papers in California, the Grosvenor papers in New York, of great 
potential value in working up certain phases of the subject as related 
particularly to the convention system. 

7. Some of the information secured from these sources, assuming it to 
be reliable, is fact; some is opinion. The facts are of two kinds,—those 
capable of treatment by statistical methods and those not lending 
themselves to such treatment; they are, as the engineer would say, 
reducible and irreducible. The reducible data can be used with greater 
confidence because the results may be stated numerically with accuracy. 
Even the irreducible data in this field, consisting usually of descriptions, 
may be treated statistically by discovering correlations, etc.; at worst, 
it is capable of classification and comparison. The opinion is subject 
to scientific treatment only in so far as “weight of opinion” may be 
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regarded as scientific, or where a large number of estimates may be 
compared and arranged. Opinions taken from a variety of sources 
may constitute the basis upon which to establish standards for measur- 
ing the worth of political institutions. 

8. As to the reliability of the data in this field it may be said that in 
almost every instance the investigator has to satisfy himself. Most 
public records, such as judicial decisions and fiscal accounts, are doubt- 
less fairly reliable. Nevertheless, methods of accounting might be 
devised which would yield data of greater significance. In California, 
for example, the costs of conducting primary elections cannot be dis- 
covered; they are covered in the total election costs. Many public 
reports, however, are quite unreliable. The reports of legislative 
investigating committees and of particular officers to the legislative or 
other bodies are often mere undigested masses of assertion and opinion, 
distorted by partisan or class bias. It is to be hoped that the round 
table on political statistics may develop some methods for producing 
better public records and reports. 

9. In addition to the data available, new information is desired. 
First-hand accounts by trained observers of the actual experiences in 
various parts of the world are needed to complete our knowledge of the 
workings of various nominating systems. Moreover, the “reducible” 
data is sadly incomplete. Some states do not publish the number of 
registered voters, some do not even attempt to find out how many there 
are. Some publish no election figures at all; information must be taken 
directly from the returns. Government records might be made more 
complete; failing this, independent investigators in the various states 
should make efforts to gather the information. Data as to costs of 
nomination to candidates are wholly lacking in most parts of the world, 
and even in the places where candidates are required to keep accounts 
and make them public, the records are entirely unsatisfactory. The 
questionnaire or survey might possibly be used with profit to elicit 
more information. These are but two examples in this field. Data 
for making adequate comparisons of the costs of nominating by con- 
ventions and by other methods are entirely lacking. Unless the 
information can be secured from persons who have expert knowledge 
of the convention system, it will probably never be available. 

10. The above brief résumé of the present situation with regard to 
knowledge of nominating methods suggests the following program of 
investigation : 
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a. Studies should be made of nominating methods in other countries, 
where the elective process has been in use for some time, to find 
out about legal provisions, administrative regulations, party prac- 
tices, and, in general, the customs and habits of voters and 
candidates. The states of Europe and South America, the British 
colonies, and particularly the Germanic, Latin and Scandinavian states 
should have the chief attention, since they have had the longest ex- 
perience. These studies should apply as far as possible to the tests pro- 
posed under section 3 of this report and should be made by American 
students directly, in order to supplement and check the work already 
done by foreign observers. 

b. Studies should be made of the state nominating systems in the 
United States. Perhaps the first undertaking should be to revise 
Merriam’s book and bring it down to date. This and the other studies, 
however, are really only preliminary, for while Hormell and Schumacher 
attempted to apply the tests suggested above, not all the tests were 
used, and in several instances either information was not available or 
the only data used was opinion. Not all the states need to be studied 
at once; perhaps ten or twelve exhibiting the longest and most varied 
experience could be selected for immediate attention, the availability 
of the data constituting an important factor. 

c. It appears that a necessary preliminary to any of these studies is 
the development of the methods of applying the tests named in section 
3, and other tests which may be thought of. This is the task to which 
the round-table group is to devote itself during the present year in 
anticipation of a conference in 1924. The tests have been assigned, 
one to each member of the round table, who is to study the subject in 
collaboration with the leader, and report on such matters as (1) the 
information necessary, (2) the methods of correcting data, (4) methods 
of estimating, where actual records are lacking, (4) the factors of error 
for which allowance must be made, (5) the use of the questionnaire and 
the preparation of forms, (6) the tabulation and charting of information, 
(7) the statistical devices which may be used to bring out the significance 
of the information, and so on. With the technique carefully worked 
out, rapid advances should be possible in actual investigation. 

11. The round table on nominating methods recommends that at the 
next or some future conference on the Science of Politics a round table 
on political parties, particularly emphasizing ‘‘party responsibility,” 
be provided. 

Victor J. WEsT. 
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ROUND TABLE VIII. 


INTERNATIONAL ORGANIZATION 


The members of the round table began their discussions by an 
examination of the objects of the National Conference on the Science 
of Politics, in general, and of Round Table No. 8, in particular. It 
was agreed that four principal objects were to be sought, namely: 
(1) A description of the type of material desirable for use in the study 
of problems of international organization; (2) a description ofthe type 
of field observations to be made in the furtherance of such a study; 
(3) an attempt to discover by experimentation during the sessions of 
the conference the extent to which our problems are susceptible of 
something like exact measurement and statistical treatment; and 
(4) an analysis and tabulation of the more important problems in 
the field, which demand investigation at the present time. 

I. The minutes show that members of the group felt that the follow- 
ing varieties of printed or manuscript materials would be useful in the 
study of international organization: 

(1) Treaties and other international agreements. 

(2) Arbitral decisions, including awards of claims commissions. 

(3) Diplomatic documents (correspondence, reports, instructions). 

(4) Records of international conferences. 

(5) Records of international administrative bodies. 

(6) Memoirs of persons engaged in diplomacy. 

(7) Records and publications of the League of Nations. 

(8) Decisions of national judicial bodies. 

(9) Statutes of national legislative bodies. 

(10) Public documents not elsewhere specified (publications of 
governmental bodies of all kinds, including hearings and debates of, 
and communications to legislative committees). 

(11) Maps. 

(12) Statistics compiled by national census offices and departments 
of commerce. 

(13) Business correspondence of firms engaged in international 
trade or finance. 

(14) Correspondence of travelers and resident aliens. 

(15) Newspapers. 

(16) Magazines, technical and general. 

(17) Proceedings of scientific and other private societies and papers 
there read. 
(18) Books. 


| 
| 7 
i 
a 


160 THE AMERICAN POLITICAL SCIENCE REVIEW 


II. The list of field observations mentioned as desirable in the 
discussions of the week as finally drawn up included: 

(1) Drafting and sending out of questionnaires, and compilation 
of data from the returns. 

(2) The taking of oral testimony from persons engaged in or affected 
by the organization and conduct of international government. 

(3) Direct correspondence with such persons. 

(4) Personal observation (attending, watching, listening) of various 
activities such as internatio: il conferences, arbitral tribunals, and 
meetings of the various bodies of the League of Nations. 

(5) Studies by efficiency experts. 

(6) General observation in various countries. 

(7) Actual experience in the organization or conduct of international 
government. 

(8) Participation in international trade, travel, or communication. 

No attempt was made to discover and list all varieties of material 
and all types of observation desirable in this field. Instead, six specific 
problems of international organization were taken up, and the materials 
and observations desirable in any study of those problems were listed. 
Hence, the two lists just given may omit certain items which did not 
emerge in the course of the discussions. It is believed, however, that 
all important varieties of material and of field work are there included. 

III. The same method was followed in the attempt to discover 
the extent to which quantitative methods of measurement were feasi- 
ble in the study of the problems. Instead of debating that question 
directly and attempting to form our conclusions on grounds of theory, 
which would probably have been an uncertain proceeding, we experi- 
mented with six specific problems of international organization 
with a view to discovering how far we could go in applying the 
quantitative method of treatment to each. It was believed that 
such a proceeding might warrant certain tentative conclusions regard- 
ing the field of international organization as a whole, particularly if 
the test problems were selected from the field so as to touch upon all 
types of questions in the field. 

What was meant by the phrase “statistical treatment” is probably 
clear from the terms themselves. It was soon recognized, however, 
that the feasibility of employing statistics in the study of international 
organization depended upon two things, namely: (1) The relative 
frequency with which purely quantitative questions were encountered 
in that study; and, (2) ‘the possibility of converting qualitative 
questions encountered into quantitative questions. 


| | 
if 
ri 
hy 
4 
ij 
| 
if 
if 
in 4 
f 
ie 
4 


NATIONAL CONFERENCE ON THE SCIENCE OF POLITICS 161 


As the rapidity of the growth of the treaty nexus in the past cen- 
tury, for example, was a purely quantitative question, it could be 
dealt with statistically with some success; and in so far as questions 
of that type occur in our study we can obtain exact results with relative 
ease. When we encounter a question such as the desirability of the 
French language for the drafting of treaties, however, the possibility 
of statistical treatment depends upon the possibility of converting 
that question of quality into a question, or several questions, of quantity. 
In the case just mentioned the primary question might possibly be 
resolved into the following secondary questions: (1) the proportion 
of treaties concluded in the past century which have been drafted in 
French; (2) the proportion of treaties where French has been used in 
the drafting of treaty texts in which disputes have arisen regarding 
interpretation; the same where English has been used; (3) the number 
of diplomatic representatives who can employ the French language; 
the English; and so on. 

These secondary questions do not wholly exhaust the problem in 
this particular case, and they may not be equivalent or adequate 
conversions of the primary question; but upon the possibility of dealing 
with qualitative questions in this manner depends the feasibility of 
exact science in our study. 

It will be apparent that the choice of secondary questions to be used 
in seeking an answer to the primary question depends upon certain 
assumptions regarding relative values, which themselves ought to be 
subjected to exact measurement. Thus, secondary question (1), 
above, assumes that it is desirable to have a given treaty drafted in a 
language common to the general body of international conventions. 
To this there might be some objection or demurrer raised. In that 
case, to anticipate such objection, this assumption should be converted 
into a second primary question, and a number of further secondary 
tests devised to answer it, such as: (1) The opinions of 
authorities on international law and diplomacy upon the desirability of 
standardized or technical language in treaty drafting; and (2) the 
testimony of philologists on the feasibility of exact translation; and so on. 

If any of these questions, again, are found to rest upon assumptions 
which are called in question, the same treatment should be applied 
a second time. The point must be reached where either all disputes 
and doubts regarding values and premises are resolved in agreement, 
or it becomes evident that conflicts of taste or preference are involved 
which cannot be dealt with rationally at all, such as a preference for 
the color blue rather than red. In the latter alternative the effort 
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at quantitative solution of the problem is vain; and it was once sug- 
gested in the discussions of Round Table No. 8 that this was bound 
to be true in the field of politics, international politics in particular. 
It was felt, however, that this conclusion could not safely be accepted 
or admitted until much further experimentation had been undertaken 
in the direction of the former alternative. 

IV. The problems taken up during the discussions of the round 
table were: 

(1) The selection of personnel for the diplomatic and consular 
services; 

(2) representation in international conferences; 

(3) the organization of international conferences; 

(4) publications of the League of Nations; 

(5) the economic foundations of international organization; and 

(6) public opinion and international organization. 

The discussion of problem (4) was wholly a consideration of materials, 
a matter dealt with already. The discussion of problems (1) and (6) 
resembled the handling of similar topics in Round Tables 1 and 2, 
and may, therefore, be omitted here. A brief summary of parts of 
the discussions of problems (2), (3), and (5) will give some idea of 
the results obtained in the consideration of the quantitative method. 
For the sake of brevity the partial summaries are here given in out- 
line form. 


Representation in international conferences 


1. Equality of representation versus representation according to 
rank of power and importance? 

a. What percentage of conferences has been based on equality of 
representation? On proportionality? 

b. What percentage of conferences has been handicapped by the 
application of the equality rule? Study by testing: (1) Percentage 
of conferences where no agreement was attained because of operation 
of equality rule, or (2) percentage where equality rule emerged in 
debates as an obstacle or objection to agreement by the conference. 

2. Suitable tests of state rank. 

a. Geographical area. What results are obtained by using this 
standard? How do they compare with common impressions con- 
cerning the rank of certain states? What percentage of the area of 
various states is: (1) Water; (2) desert, and otherwise uninhabitable 
(jungle, mountains, swamps)? 
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b. Population. How do results compare with common impres- 
sions? What proportion of the people of various states are: (1) IIlit- 
erate; (2) savage; (3) paupers? , 

c. Naval power. Compare work of ranking states in this respect 
at the Washington Conference; account to be taken of obsolete units, 
gun elevation, speed of navigation, and so on, along with obvious 
qualities of displacement, armament (number and caliber of guns), 
personnel, and so on. How do results of ranking by naval power 
compare with ranking by next standard given below? 

d. Military power. Take into account standing army, reserves, 
efficiency, equipment, and so on. Compare with ranking by naval 
power and air power. 

e. Air power, as in ¢ and d. 

f. Commerce. Foreign commerce, both export and import, and 
returns from carrying trade, foreign investments, and so on. Turn 
from commerce, which does not show profit or loss, to next test: 

g. Income. Of people, not of government (i.e., taxed or untaxed). 

h. Capital wealth (natural, industrial, financial). 

7. Labor supply, quantity and quality. 

j. Civilization. Test via statistics regarding: (1) Infant mor- 
tality; (2) adult morbidity and mortality; (3) literacy; (4) pau- 
perism; (5) illegitimacy; (6) criminality; (7) books published per 
capita; (8) periodicals and newspapers; (9) public libraries; (10) 
schools, and so on. 

Summary: Rank states by all these tests (a-j); note variations; 
construct composite formula, or apply ranking to attain most balanced 
result. 


Organization of international conferences 


1. Membership. Increase of use of experts in connection with 
conferences? Proportion of problems dealt with requiring scientific 
treatment; increase of such problems? Frequency of failure of con- 
ferences where experts were not present, or were ignored (measure 
failure by necessity for revision of agreements made, apart from alter- 
ation of circumstances, and by opposition to execution after signa- 
ture; also by a survey of the consensus of opinion of authoritative 
historians)? 

2. Plenary sessions and committees. Percentage of conferences 
where no plenary sessions were held? Where no committees were 
used? Where agreements were drafted in committees? Percentage 
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where agreements were signed in plenary sessions? Increase in use 
of committees? Correlation between topics of agenda and committees 
created? Increase of number of topics on agendas? 

3. Secrecy and publicity. Percentage of conferences where plenary 
sessions were open to public or press? Where committee sessions 
were open? Where daily summaries of results were given to the press? 
Where daily summaries of debates were given out? Where partici- 
pants gave out statements of their demands or of transactions in 
progress? Where resulting agreements were published at conclusion 
of conference? Where failure of publication caused opposition to 
resulting agreements? Where publicity caused interruptions or diffi- 
culties in conference? 


Economic foundations of international organization 


1. Development of international organization in general (descrip- 
tive). Correlation of growth of international trade, postal communi- 
cations (letters, money orders, parcels), railway, shipping accommo- 
dations and traffic, with growth of consular services, commercial 
treaties, claims settlements, passport control, creation and devel- 
opment of international bureaus? 

2. Effectiveness of international administrative bodies dealing 
with economic interests. Percentage of all bureaus which deal with 
such interests? Smoothness of operation of such bureaus (absence 
of interruptions), especially in comparison with other bureaus? Quick- 
ness of response of member states to regulations issued? Rapidity 
of adhesion of other states? Willingness to abide by majority votes? 
Settlement of disputes without delay or recourse to outside agencies? 
All should be measured absolutely and in comparison with other 
bureaus. 

3. Need for other organs of international government in the eco- 
nomic sphere. Percentage of treaty agreements (use treaty articles 
as units) dealing with economic matters? Percentage of diplomatic 
correspondence relating to same? Of arbitral awards? Percentage 
of international disputes arising out of economic conflicts? Per- 
centage of international trade subject to any sort of international 
regulation? Of international travel and communication? 

Obviously, the experimental discussions possible in the few days 
of the conference could only permit the beginning of a type of treat- 
ment such as this. Much skill must be applied in the elaboration 
of further quantitative tests for answering questions such as those 
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given above, and for eliminating errors in observation, computation 
and inference. 

In conclusion, an attempt was made to indicate certain of the more 
pressing problems and avenues of investigation open for study. A 
list of some of these is given below: 

. Problems connected with the state-system of the world. 

. Classification and ranking of the states. 

. Economic foundations of international organization. 

. Value of the national state. 

. The concept of the superstate. 

Bankruptcy of states. 

. Neutralization of territories. 

. Problems in diplomacy. 

. Personnel selection from outside of the services. 

. Efficiency of personnel in service. 

. Equipment of consular and diplomatic posts. 

. Secret diplomacy. 

. Democratic control of national diplomacy. 

Representative character of consuls. 

. Personal diplomacy versus international legislation. 

. Treaty-negotiation and the science of international law. 

. Classification of treaties by subject matter. 

. Classification by form. 

The basis of international law (reason, consent, force?). 

. The voidability of treaties. 

. Necessity for consent as the basis of treaty obligations. 

. Codification of international law. 

. Doctrine of military necessity. 

. Theory of neutrality in relation to international organization. 
. Contractual character of treaties. 

. Sanctions of international law. 

. Arbitration. 

. Selection of personnel. ; 
. Forms of procedure (written and oral pleadings; use of com- 
missions to take evidence, etc). 

c. Effectiveness (claims filed, granted, rejected, recalled, etc.). 

d. Obligatory submission. 

e. Remedial actions under international law. 

f. Arbitration versus judicial settlement. 

5. Administration: cosmopolitanism. 
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a. Personnel selection for international bureaus. 

b. Organization of bureaus (large or small; unitary or subdivided 
into sections, etc.). 

c. Basis of representation in bureaus (compared with conferences: 
object of representation here; etc.). 

d. Nature and value of patriotism. 

. International capitalism. 

. International proletarianism. 

. An international civil service. 

. Nature of modern cosmopolitanism. 

. Conferences; peace. 

. Representation in conferences. 

. Organization of conferences. 

. Value of war to individual states (costs, benefits). 
. Nature and value of passive resistance. 

. Value of physical and political defenses (frontiers, armaments, 
alliances). 

f. Effective means for preventing war. 

g. Disarmament. 

h. Bases of decisions in international conferences (national policy, 
other facts, statistics). 

7. International federation. 

a. Prior experiences (numbers, numbers of members, duration, ctc.). 

b. National federal unions and relative unity of territory, race, 
culture, etc. 

c. National sovereignty and international federation. 

d. League of Nations: (1) Nature of (alliance, superstate, etc.); 
(2) relation to citizens of member states; (3) use of coercion by; 
(4) effectiveness of, by departments (council, assembly, court, man- 
dates system); (5) advisability of adhesion by United States. 

Pitman B. Porrer. 
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NEWS AND NOTES 


PERSONAL AND MISCELLANEOUS 


EDITED BY FREDERIC A. OGG 


University of Wisconsin 


Dr. David P. Barrows, of the University of California, and Professor 
Leonard D. White, of the-University of Chicago, attended the Inter- 
national Congress of Public Administration held at Brussels last August, 
and both were elected members of the permanent commission of the 
Congress. Professor White is engaged in a survey of methods of finan- 
cial control in state governments so far as scientific research is affected. 
This study is being carried on under the auspicesof the National Research 

Council. 


Under the auspices, also, of the National Research Council, Dr. 
Joseph P. Harris, instructor in political science at the University of 
Wisconsin, is undertaking a survey of financial control of scientific 
research in the state of Wisconsin. 


Professor James Q. Dealey, of Brown University, has recently been 
promoted from associate to full member of L’Institut International de 
Sociologie, which has its headquarters at Paris. Only seven members 
are selected from the sociologists of the United States. On December 
5, Professor Dealey gave an address at Brown University on ‘The Cen- 
tennial of the Monroe Doctrine.” 


Mr. Edward J. Woodhouse, associate professor of government 
at Smith College, was elected mayor of Northampton, Mass., on 
December 4. 


Professor John M. Mathews, of the University of Illinois, has been 
promoted to a full professorship of political science. Professor Mathews 
has in press a volume entitled “American State Government” which 
will be published shortly by D. Appleton & Company. 
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Dr. Harold R. Bruce has been promoted to a full professorship of 
political science at Dartmouth College, and Mr. Ordean Rockey who 
last June completed his studies at Oxford as a Rhodes scholar, has been 
appointed as instructor. 


Professor John C. Dunning, of Brown University, is giving a series of 
ten lectures in Providence on “Contemporary Statesmen in Interna- 
tional Affairs.”’ 


Dr. F. A. Middlebush, associate professor of political science and 
public law at the University of Missouri, has been raised to the rank of 
professor and made chairman of the department. 


Dr. A. T. Mason, who completed his graduate work at Princeton 
University last June, is now assistant professor of political science in 
Trinity College, Durham, N. C. 


Stanford University has instituted a course on citizenship under the 
general direction of Professor Edgar E. Robinson of the Department of 
History. The lectures are given by members of various departments, 
and the teaching is done by four instructors brought to the University 
to do this particular work, namely, Miss Margaret Elaine Bennett, 
Mrs. Flora May Fearing, and Messrs. Henry Stow Anderson and Joseph 
Gregory Matin. 


Dr. Earle H. Ketcham, instructor in political science at the University 
of Illinois, has been appointed associate professor of political science at 
the University of Oklahoma. 


At the winter session of 1923 the legislature of Arkansas passed a 
law that no student shall be granted a diploma by any high school unless 
he or she has had a year’s course in American history and government. 
No university, college, or normal school chartered by the state may grant 
any degree to any candidate who has not met this requirement, either in 
high school or in college. The rule does not apply to students who 
registered prior to September, 1923. 


The former Oriental Academy at Vienna has been reorganized as the 
Consular Academy, under the direction of the ministry of foreign affairs. 
It is operated on the lines of a college and offers instruction in economics, 
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modern history, commerce, finance, international law, languages, and 
other subjects which contribute to preparation for the diplomatic and 
consular services. Students from foreign countries are welcomed. 


The Institute of International Education (522 Fifth Ave., New 
York City) has published a pamphlet describing the various fellowships 
and scholarships granted under its auspices. These appointments are 
offered to American students desiring to study in foreign countries, and 
to foreign students desiring to work at American universities. 


In the new Graduate School of Economics and Government at Wash- 
ington University (St. Louis) a plan has been instituted to secure corre- 
lation with the research work carried on at Washington, D. C. by the 
Institute of Economics and the Institute for Government Research. 
Thirty fellowships have been provided for the present year, and ten 


students are at work in Washington under the auspices of the combined 
institutes. 


At the forty-third annual meeting of the Academy of Political Science 
in the City of New York, held on November 19 and 20, the general 
theme of discussion was American economic policies since the armistice, 
and the subject was handled under four heads: agricultural policies, 
tariff policies as affected by post-war conditions, the immigration policy 
of the United States, and transportation and fuel. 


The Social Science Research Council met on Nov. 10 at Chicago. 
Committees were authorized on the following projects: The preparation 
and publication of a digest of social science material; a survey of the 
scope and method of social research agencies; the annual publication 
of an index and digest of state session laws. It was decided to recom- 
mend to the constituent associations in the council the appointment 
as council members of three persons from each association, for a term 
of three years, one retiring each year. The following resolution was 
recommended for concurrent adoption by the associations constituting 
the Council. 

Wuenreas the scientific study of state legislation in the United States 
is seriously hampered by the lack of an adequate index and digest of 
the laws passed by the various states 

THEREFORE be it resolved that the association hereby petition the 
Congress of the United States to make an appropriation adequate for 
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the preparation and publication of an annual index and digest of state 
session laws through the agency of the library of Congress. 

The American Statistical Association has appointed the following 
members of the Social Science Research Council: Professor W. F. 
Willcox, of Cornell University; Professor E. E. Day, of the University 
of Michigan; Professor H. L. Rietz, of the University of Iowa. 


Three governments have communicated to the Pan American Union 
the names of their representatives on the International Commission 
of Jurists, in accordance with the provisions of a resolution adopted 
by the Fifth International Conference of American States, held at 
Santiago, Chile, in March and April last. The government of Guate- 
mala has named Sr. Lic. don Antonio Batres and Sr. Dr. don José Matos; 
the delegates of Panama are Sr. Dr. Eusebio A. Morales and Sr. Dr. 
Horacio F. Alfaro; while the United States will be represented by Dr. 
James Brown Scott and Professor Jesse S. Reeves. All are prominent in 
the affairs of their respective countries, and have held positions of trust 
and responsibility. 

The commission, which is to meet at Rio de Janeiro in 1925, on a 
date to be determined by the governing board of the Pan American Union 
in agreement with the government of Brazil, was originally created by 
the Third International Conference of American States, which adopted 
a convention providing for an international commission of jurists, to 
prepare a draft of a code of private international law and one of public 
international law. The commission met at Rio de Janeiro from June 
26 to July, 1912, with delegates of sixteen countries in attendance. 
‘Six committees were organized at the first meeting, which were to meet 
in different capitals of the American republics to consider various phases 
of international law; and committees were also appointed to report at 
once upon a tentative draft of two conventions covering extradition 
and the execution of foreign judgments. The consideration of the con- 
vention on the execution of foreign judgments was referred to one of 
the special committees; while the convention on extradition, although 
adopted by the commission, has never been acted upon by any of the 
governments represented at the conference. The commission then 
adjourned to meet again in 1914, but owing to the outbreak of the 
European War this meeting never took place, nor has any meeting been 
held since that time. 

With the object of continuing the work started in 1912, the Fifth 
International Conference of American States adopted a resolution 
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reorganizing the commission, and requesting each government of the 
American Republics to appoint thereon two delegates. In addition to 
the program mapped out in 1912, the commission has been entrusted 
by the Santiago conference with a number of additional functions, among 
them consideration of the status of children of foreigners born within 
the jurisdiction of any of the American republics; the rights of aliens 
resident within the jurisdiction of any of these republics; and the study 
of the project submitted by the Costa Rican delegation to the Fifth 
International Conference of American States for the creation of a per- 
manent American court of justice. The resolutions of the commission 
will be submitted to the Sixth International Conference of American 
States, to meet at Havana, Cuba, in order that, if approved, they may 
be communicated to the respective governments and incorporated in 
conventions. 


Annual Meeting. The nineteenth annual meeting of the Ameri- 
can Political Science Association was held at Columbus, Ohio, Decem- 
ber 27-29, 1923. One hundred and fifty-one members were registered 
—a larger number than at any previous meeting in the history of the 
Association. The American Historical Association, the Mississippi 
Valley Historical Association, and a number of other historical societies 
were in session at Columbus at the same time. A joint session was 
held with the American Historical Association for the delivery of presi- 
dential addresses, and a joint subscription luncheon with that associa- 
tion and the National Council of Teachers of Social Studies, for con- 
sideration of the place of social studies in the schools. 

The program of the Political Science Association opened with a 
session on local and municipal government, presided over by Professor 
James Q. Dealey, of Brown University. Professor R.S. Saby, of Cor- 
nell University, discussed Recent Tendencies toward Simplified Judicial 
Procedure in Municipal Courts; Professor C. C. Maxey, of Western 
Reserve University, described Cleveland’s experience with propor- 
tional representation, on the basis of the municipal election of 1923; 
Professor E. A. Cottrell, of Stanford University, presented a paper en- 

titled Comparable Municipal Statistics; and Professor I. L. Pollock, 
of the University of Iowa, presented one on Problems in County Govern- 
| ment and Administration. The session was largely attended and proved 
one of exceptional interest. 

At the joint subscription luncheon the general theme was Social 
Studies in the Schools. The Political Science Association was repre- 
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sented in the discussion by Professors W. B. Munro, of Harvard Uni- 
versity, and T. H. Reed, of the University of Michigan. Both stressed 
the fundamental position which instruction in government ought to 
be given in the school curriculum. 

A very successful afternoon session was devoted to the general sub- 
ject of Colonies, Mandates, and the Far East. Professor F. W. Coker, 
of Ohio State University, presided, and papers were read as follows: 
Teaching Citizenship to the Filipino through Local Self-Government, 
by Professor O. G. Jones, of the University of Toledo; the Mandate 
System as an Antidote to Imperialism, by Dr. Raymond L. Buell, 
of Harvard University; and Some Aspects of China’s Constitutional 
Problem, by Professor H. 8. Quigley, of the University of Minnesota. 

At the evening session set apart for the delivery of the presidential 
addresses Dr. Harry A. Garfield, president of the American Political 
Science Association, spoke on Recent Political Development: Progress 
or Change? and Professor Edward P. Cheyney, president of the Ameri- 
can Historical Association, had as his subject Law in History. Dr. 
Garfield’s address is printed in this number of the Review. 

At the Columbus meeting, as at the meeting held in Chicago in 1922, 
a prominent place on the program was occupied by the report of the 
committee on political research, together with discussion of matters 
suggested by it. With Professor William B. Munro, of Harvard Uni- 
versity, presiding, papers were read at the first session devoted to this 
subject as follows: The Significance of Psychology for the Study of 
Politics, by Professor Charles E. Merriam, of the University of Chicago; 
Political Science in Great Britain, by Professor John A. Fairlie, of the 
University of Illinois; and Political Science in France, by Dr. Walter 
R. Sharp, of the University of Wisconsin. A second meeting on the 
subject took the form of a subscription luncheon at which Professor 
Merriam made a report on the organization and activities of the Social 
Science Research Council, followed by a description by Professor A. 
B. Hall, of the University of Wisconsin, of the National Conference on 
the Science of Politics held at Madison last September, together with a 
discussion of questions of policy connected with the holding of future 
conferences of the kind. Professor F. H. Guild, of Indiana University, 
related his observations and experiences at the Madison Conference. 

The afternoon of the second day was divided between a general 
session on the subject of Popular Government and Parties and the 
annual business meeting of the Association. At the former Professor 
C. G. Haines presided, and papers were read by Professor H. F. Wright, 
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of Georgetown University, on Some Foundations of Popular Govern- 
ment in Contemporary Europe, and Professor Phillips Bradley, of 
Wellesley College, on Cohesiveness of the Farm Bloc. A paper on the 
British Labor Party, by Bertram Benedict, of New York City, was read, 
in the absence of Mr. Benedict, by the chairman of the program com- 
mittee, Professor R. C. Brooks. 

An evening session was devoted to the League of Nations, with 
Professor J. 8. Reeves, of the University of Michigan, presiding. Pro- 
fessor Charles E. Hill, of George Washington University, presented a 
survey of the achievements to date of the Permanent Court of Inter- 
national Justice. Professor A. S. Hershey, of Indiana University, 
discussed the League of Nations as an Organ of Public Opinion, and 
Dr. Denys P. Myers, of the World Peace Foundation, analyzed the 
Practical Operation of the League. Finally, an address was made by 
Dr. Fannie Fern Andrews, president of the Boston Branch of the Ameri- 
can Association of University Women, on the Influence of the League 
of Nations on the Development of International Law. At the close 
of this session a smoker was tendered the members of the various as- 
sociations by the Ohio Archaeological and Historical Society. 

On the morning of the closing day the subject was State Government, 
and with Professor A. N. Holcombe, of Harvard University, presiding, 
papers were read as follows: Vested Rights and the Doctrine of Implied 
Limitations on Legislatures in American Constitutional Law, by Pro- 
fessor C. G. Haines, of the University of Texas; The Increase of the 
Governor’s Power through Financial Control of the Administration, 
by Dr. H. A. Barth, of the University of Pennsylvania; Fiscal and 
Administrative Control in the State Government of Pennsylvania, by 
Clyde L. King, secretary of the commonwealth of Pennsylvania; 
and the Missouri Constitutional Convention by W. W. Hollings- 
worth, of Washington University. 

The meeting closed with a subscription luncheon which took the 
form of a conference on administration. Professor W. J. Shepard, 
of Washington University, presided, and a paper by Dr. L. L. Thurstone, 
of the Institute of Government Research at Washington, entitled The 
Field for Research in Personnel Administration, was read, in the au- 
thor’s absence, by Mr. W. C. Beyer, of the Philadelphia Bureau of 
Municipal Research. Mr. Beyer also commented at some length on 
the paper. An account of the Second International Congress of Public 
Administration was given by Professor L. D. White, of the University 
of Chicago, who was in attendance at the Congress. 
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The executive council and board of editors held two sessions on 
the opening day of the meeting, and the annual business meeting of 
the Association was held on the afternoon of the second day. The 
report of the secretary-treasurer on the membership and finances of 
the Association may be summarized as follows: 


I, Membership 

Members edded during the year...............:0ceeeeeeeecceeeeees 163 
Resignations (including cancellations for non-payment of dues).... 138 
Applications for membership in hand......................20.e0008 19 
Total number of members paying annual dues..................... 1416 

Total membership, December 15, 1923................eeeeeeeeees 1471 


The various methods employed to obtain new members were de- 
scribed, and it was pointed out that, although the number of accessions 
during the year was very satisfactory, it was almost balanced by resigna- 
tions and cancellations, and that considerable effort is necessary to 
maintain the increase of membership which has been going on during 
the past three years. The hope was expressed that members generally 
will see that persons who would be likely to be interested in the work 
of the Association are invited to join, or at all events that their names 
are reported to the secretary of the association. 


II. Finances 


1. Balance on hand December 15, 1922...............eceeeeee $8.72 
2. Receipts December 15, 1922 to December 15, 1923 
Voluntary contributions for the Revirw........ 537 .00 


Total balance and receipts.............scceccecceceees 6251.58 


in 

1 

| 

} 

aa 

| 
| 
i 


NEWS AND NOTES . 175 


3. Expenditures 


Williams & Wilkins Co., Baltimore (printing and 
distributing the 3975 .87 
Clerical and stenographic assistance, office of 
322.60 
Clerical and stenographic assistance, office of 
Postage, office of 107.00 
Stationery and 155.75 


Railroad fare, secretary-treasurer and acting 
managing editor on account of council meeting.. 75.73 


Expenses, legislative notes for Revimw........... 50.00 
Membership dues for two years in American 
Council of Learned Societies................... 134.00 
Payment for reprints (refunded)................. 68.00 
Balance December 15, 609.71 
4. Trust Fund 


Balance December 15, 1922 (certificate of deposit 
at 4% in First National bank, Madison, Wis., 


Receipts from life membership (1923)............ 90.00 


The: treasurer’s accounts were audited by a committee consisting of 
Professors J. A. Fairlie and B. F. Shambaugh and were reported correct; 
and it was voted that, in 1924, as in the preceding year, members be 
billed for five dollars, with an accompanying explanation that payment 
of the’additional dollar toward the support of the Review is optional, 
but highly desirable. 

The principal reason for the preceding action was the desire to en- 
large the Review, entailing considerably increased expense. It was 
voted that in 1924 the normal size should be 200 pages per issue. In 
1923 the actual average for the four issues was 183 pages. 

On nomination of the managing editor, the board of editors was 
reélected for 1924, except that Professor W. B. Munro is succeeded 
by Professor A. C. Hanford, of Harvard University, and Professor C. 
G. Fenwick by Professor Lindsay Rogers, of Columbia University. 
Professors Munro and Fenwick were retired at their own suggestion, 
and both have agreed to continue to assist the board of editors. 
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Professor Charles E. Merriam, of the University of Chicago, pre- 
sented an extensive report from the committee on political research 
and also from the recently organized Social Science Research Council. 
The committee’s report called attention to the success of the National 
Conference on the Science of Politics held at Madison, Wis., in Septem- 
ber, 1923, and pointed out that the organization of the Social Science 
Research Council is a striking indication of increasing attention to 
improvement in the methods of research in the social sciences and an 
omen of notable progress in this direction. 

The following recommendations of the Association’s representatives 
in the Social Science Research Council were adopted: 

1. WHEREAS, it is desirable to obtain active codperation between the 
American Historical Association, the American Economic Association, 
the American Political Science Association, the American Sociological 
Society, and similar organizations, for the purpose of promoting and 
coérdinating teaching and research and for furthering the development 
of research methods in the social studies, Resolved that this Association 
authorizes the appointment by the incoming president of three repre- 
sentatives for a period of three years, one retiring each year, who shall 
constitute, with similar representatives of any of the societies above 
named, a Social Science Research Council, to carry out the purposes 
above stated. 

2. WueEREAS, the scientific study of state legislation in the United 
States is seriously hampered by the lack of an adequate index and digest 
of the laws passed by the various states, Resolved, that the Political 
Science Association hereby petitions the Congress of the United States 
to make an adequate appropriation for the preparation and publica- 
tion of an annual index and digest of state session laws through the 
agency of the Library of Congress. 

A recommendation was also adopted to the effect that the program 
committee be recommended to make provision in future meetings of 
the association for a number of round tables, or conferences, each 
holding a series of sessions. 

It was voted that the incoming president of the association be author- 
ized to appoint two representatives to represent the Association on a 
joint committee to work with and promote the development of the 
International Congress on Administration; also that the Political Science 
Association should invite the following organizations similarly to ap- 
point two representatives to this joint Committee: The National Munic- 
ipal League, The City Manager’s Association, The National Assembly 
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of Civil Service Commissioners, and the Governmental Research Con- 
ference. 

The committee on instruction in political science, appointed in pur- 
suance of action of the association at the Chicago meeting in 1922, 
asked to be discharged, and the request was complied with. The in- 
coming president of the association was authorized to appoint a new 
committee of this nature which, among other things, should, within 
the coming year, make a survey of recent and pending state legislation 
concerning instruction in government, and report at the annual meeting 
in 1924. 

It was voted that the association should continue to be represented 
on the Joint Commission on the Social Studies and the American 
Council of Learned Societies. 

Officers were elected for 1924, as follows: President, Professor James 
W. Garner, of the University of Illinois; First Vice President, Professor 
8. A. Korff, Columbia University; Second Vice President, Dr. W. F. 
Dodd, Chicago, Ill., Third Vice President, Professor A. N. Holcombe, 
Harvard University; Secretary-Treasurer, Professor Frederic A. Ogg, 
University of Wisconsin; and the following persons were elected to the 
Executive Council for the term ending in December, 1926: Professor 
John Alley, University of Oklahoma; Professor Charles G. Fenwick, 
Bryn Mawr College; Professor Ralston Hayden, University of Michigan; 
Hon. Robert Luce, Washington, D. C., and Professor P. O. Ray, North- 
western University. 

In view of the fact that on the principle of rotation the annual meet- 
ing of the Association in 1924 should be held in the East, and of the 
further fact that the American Historical Association will meet at that 
time in Washington and Richmond, it was voted that the Political 
Science Association meet in Washington, leaving for later decision by 
the executive council the question whether the session shall be in Wash- 
ington only or in both Washington and Richmond. 
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EDITED BY W. B. MUNRO 


Harvard University 


Theodore Roosevelt. By Lorp (Boston: Atlantic 
Monthly Press. 1923. Pp. 232.) 


A remarkable book. A book of appreciation, insight, inspiration, 
revelation. Not a wonderful book nor a complete book; but a brilliant 
and permanent addition to the biography of the real Roosevelt. 

As for the material part, the volume is unusually trim, well printed 
and optically readable. A preliminary chronology, a convenience not 
often afforded by biographers, fixes the main events of Roosevelt’s 
life; including the dates of his formal published works; it is adorned with 
extracts from Roosevelt’s own words. 

The book is brief, less than fifty thousand words, subdivided into 
ten chapters of which seven are devoted to Roosevelt’s public life after 
1898. 

As for the style, it is Charnwood’s style; clear, limpid, exact, studded 
with turns of phrase that stick in the reader’s memory. Thus, on the 
spoils system: ‘‘Generations grew up who accepted it—almost as one 
of the natural beauties of America.” On civil service reform: ‘Most 
of his utterances display his simple conviction that he had something 
to teach, a mark which he believed he must make on the ideas of growing 
America, indeed, of young men anywhere.” ‘He spent his life—largely, 
by no means solely—in fighting—against evil things.” ‘The world is 
not likely to come entirely into the ownership of a handful of magnates, 
but it sometimes comes near enough.” 

Positive errors are few, which is a feat, considering that Charnwood 
never met Roosevelt. However, Roosevelt’s contemporaries in Har- 
vard College know that the biographer is mistaken in supposing that 
“Roosevelt was not likely to distinguish himself much” there. He was 
in the first eighth of his class in scholarship and equally high in leader- 
ship. There was much more of Andrew Johnson than a “drunken and 
undignified successor in office” to Abraham Lincoln. The Philippine 
islands were not “in insurrection against Spain when the turn of war 

178 


ea 
i 
| 
| 
i 
| 
| 
| 


BOOK REVIEWS 179 


threw them into American hands.” These are, after all, small matters 
and it is wonderful that a man whose direct knowledge of America comes 
chiefly from casual visits, should make so few slips. 

The only vital error in the book stands out on the very first page, 
where the author characterizes Roosevelt as “a powerful and a noble 
man, whose fate it was for a considerable while to rivet, and indeed 
fatigue the attention of civilized mankind, then to undergo eclipse, 
and to die when the eclipse was total.” Where has he been, and from 
whom has he drawn inspiration so that he loses the final and most 
significant event in Roosevelt’s life? How can the author fail to realize 
Roosevelt’s steady gain in public attention (for he never lost public 
confidence), his acceptance even by his enemies in the Republican 
Party as the inevitable Republican candidate for the Presidency in 1920, 
his vindication in 1917 and 1918 as a national seer, captain, and guide? 
Nothing but the hand of the Almighty prevented the return of Roosevelt 
to the post where he would again have been the most powerful man on 
earth—the only American who could have had a free hand in con- 
centrating the enormous weight of American spirit and influence for 
the benefit of mankind. 

Aside from this astonishing mistake, Charnwood’s Roosevelt is a great 
contribution to the self-knowledge of the American people, and toajust 
apprehension of Roosevelt. The review of Roosevelt’s earlier life 
marches steadily and surely. Charnwood has vitalized the youth, the 
assemblyman, the ranchman, the administrator. He makes you seé 
him, feel him, understand him. His preliminary chapter on ‘Nine- 
teenth Century America” is startlingly right and suggestive: eighteen 
pages of distilled wisdom, and a portal to his discussion of Roosevelt’s 
eight years in the presidency, which is his main theme. Throughout, 
he seizes upon the things that count: Roosevelt’s attack on the trusts; 
his relations to his party and American political methods; his point of 
view on labor, conservation, the negro, and civil service. All these are 
summed up in the strong sentence: ‘Roosevelt set his mark, in height- 
ened capacity and devotion more conscientious and unselfish, on every 
branch of the service under him, naval, military or civil, with which he 
had any close contact.” 

The two chapters on Foreign Policy and Foreign Achievements are 
perhaps the most interesting and revealing part of the book. Roose- 
velt’s Panama policy is justified without qualification, not by sustained 
logic and ungainsayable documents, but because the author feels that 
the crisis justified unusual action; and the national belief and national 
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Panama Policy ever since that time have stood on that basis. Charn- 
wood tells the true story of Roosevelt’s defiance of Germany over the 
Venezuelan matter in 1902 and of his influence on the conference of 
Algeciras in 1906. In a word, he treats Roosevelt’s domestic and 
foreign policies as complete wholes, based on a definite and continuous 
purpose, and not as a series of incidents each of which had to be met as 
it came along. 

The book is the tribute of a consistent admirer of Theodore Roosevelt 
who believes in his man from start to finish, and understands the work- 
ings of his mind. Every friend of the great statesman recognizes Lord 
Charnwood as a new and welcome friend whose book is true, just and 
inspiring. He treats Roosevelt as what he was, a great elementary 
foree—a being full of excitement, full of energy, and eternally intent on 
service. Charnwood has written a great book in small compass. 

Yet, after all, does he know the intimate Roosevelt? Can his heart 
glow like ours, with admiration and affection for the chieftain of the 
clan? Could Lord Charnwood, or any other visitor from overseas, 
comprehend, for example, why the Progressive convention of 1916 for 
one hour and forty minutes kept up its steady chorus of ‘‘We want 
Teddy! We want Teddy! We want Teddy"’ We still want Teddy; 
we have wanted him every day since the day of his death. We want 
him now. 

ALBERT BusHNELL Hart. 

Harvard University. 


The American Revolution: A Constitutional Interpretation. By CHARLES 
Howarp MclIiwary. (New York: The Macmillan Company. 
1923. Pp. xi, 198.) 


At last some one has done what ought to have been done long ago, 
and he has done it with learning and skill. It was not done sooner, I 
imagine, because the task requires technical knowledge of English 
constitutional law, familiarity with rather unusual sources and access 
to materials. The main portion of the volume is devoted to the single 
question whether the American colonies were legally justified in assert- 
ing, as they began to do late in the argumentative controversy, that 
they were by rights entirely free from parliamentary control. Were 
they, as they asserted, dominions of the king with which Parliament had 
nothing to do, or was such a claim quite absurd? This position of the 
colonies was, in any authoritative or official way, first put forth, 
though possibly not with absolute conviction, by the Massachusetts 
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house in the “great controversy” with Hutchinson in 1773, in which 
Sam Adams appears to have been coached by John. It was not, 
by the way, as the author says, the Massachusetts Assembly that 
announced this position, if he means by that term the legislature of 
House and Council, for it is noteworthy that the Council, strongly 
combating the able argument of Hutchinson, took quite a different line, 
recognizing the authority of the Parliament in imperial affairs. The 
next year John Adams’ Novanglus was published, elaborately and 
learnedly defending the position of complete freedom of the American 
dominions from parliamentary interference. The Congress of 1774, 
declared the colonies were free from Parliament in all matters of in- 
ternal polity, an expression not so very different, though Professor 
Mcllwain appears not to have noticed it, from Henry’s declaration in 
1765 of freedom in all matters of taxation and “internal police.’ As 
every one knows, the Declaration of Independence took for granted 
the legal incompetence of Parliament. 

The author presents a careful study of the English precedents and 
the cases bearing on the problem of the king’s dominions, giving 
particularly those facts and principles connected with the legal 
position of Ireland, the Isle of Min, and the Channel Islands; and as a 
result he shows the absurdity of sweeping aside with a magnificent 
gesture, the whole colonial claim as “absurd.” With this “absurd’’ 
idea he has no manner of patience. ‘Except for a few phrases, and 
the substitution of America for Ireland,” the Declaratory Act of 1766 
was in tone and wording, the author shows, identical with the Irish 
Declaration Act of 1719, which announced the complete authority of 
Parliament over Ireland. At the end of the American war, the Irish 
Declaratory Act was repealed, and Britain announced, as “established 
and ascertained forever,” the right “claimed by the people of Ireland’ 
to be bound only by the laws ‘‘enacted by his Majesty and the Parlia- 
ment of that kingdom.” The whole skilful presentation of legal argu- 
ment and historical fact deserves attention, but the author’s conclusion 
must suffice: “It is not entirely easy to say with absolute assurance 
that the British Empire precisely was or was not One Commonwealth 
in 1774, but I do venture to believe that John Adams’ view of this 
pivotal question of the American Revolution seems somewhat more 
consonant with all the precedents I have been able to find than the 
opposing theory supported by Lord Mansfield in the eighteenth century, 
and now apparently held by a majority of American historians.” 

We are now quite justifiably informed that the American Revolution 
was essentially a constitutional struggle. The ‘economic historians,” 
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the author says, “themselves have performed a valuable service in 
dispelling” the view, that the colonists were trying to throw off a heavy 
and oppressive economic burden. They have read themselves out of 
court, if they came before the tribunal to establish the economic charac- 
ter of the whole movement. Men do not like to pay taxes; neither do 
they like to be ordered about or to have their cherished institutions 
brushed away. Somebody ought to read sympathetically the doings 
and resolves of the Massachusetts legislature when Hutchinson, on the 
command of a minister, summoned the legislature to meet at Cambridge. 
Who was Hutchinson and who was a minister that either one had a right 
to order their assembling away from a place where they claimed a legal 
right to gather? 

The book, as I have said, is essentially an examination of the legal 
validity of the American positions, especially that of 1774 to 1776. 
Brief space is given to claims based on charter or natural rights, and 
little or no space to the desire of the colonists, especially before 1774, 
to go on substantially as they had been, or to their willingness, while 
defending their right to self-taxation and internal polity, to recognize 
the general authority of the crown and the power of Parliament over 
matters essentially general or imperial. As a constitutional fact, few 
things are more important than the announcement of compact philos- 
ophy, of the possession of “‘inherent’’ rights in the people, and of their 
right to establish their own government and to alter or abolish them; 
for those sayings—legally sound or not—were taken seriously, and on 
them constitutions were founded and institutions were raised. What 
the Americans believed and asserted is for the constitutional historian 
quite as important as the validity of their claims. But a book cannot 
do everything. This book has done well what it set out to do, and the 
reviewer, though compelled to disagree with the author on occasional 
incidental statements, is grateful, as others will be, for his scholarly and 
able study. 

A. C. McLavuGatin. 

University of Chicago. 


Revolutionary New England, 1691-1776. By James Trustow A DAMS 
(Boston: The Atlantic Monthly Press. 1923. Pp. xiv, 469.) 


The investigation of American history is becoming so wide-spread 
and the number of valuable studies of its special events or factors so 
great, that it is indispensable now and then to present in compendious 
form the sum and trend of this diversified activity in order that the real 
lessons of our history may be effectually learned. 
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The chief value of this book lies in the success with which this difficult 
task is accomplished for the New England colonies in the period between 
the English and the American Revolution. But even New England in 
this period was by no means uniform, and the reader must not expect to 
find in this volume a substitute for the detailed history of the various 
colonies. It is rather an interpretation which strives to point out 
common forces and tendencies, such factors in short as explain the 
general and more or less uniform divergence which clearly appears 
at the end of this period between the Americans of New England as a 
whole and their cousins who remained in the ‘mother country; a real 
underlying cause of the break-up of the old colonial British Empire. 

This divergence is one affecting every side of life, economic, social, 
intellectual, and political; and it is mainly due to the long continuance 
of an utterly different environment in the old and the new world. 
More specifically, it is the effect of a separation of a thousand leagues 
and of the influence of the conditions of the frontier in America. This 
is the author’s main theme, and in its treatment his general indebtedness 
to Professor F. J. Turner is everywhere evident and very handsomely 
acknowledged. 

These are nationalistic tendencies of long, slow growth, and it is one 
of the great merits of the book to emphasize the importance of the 
earlier, more obscure, and less conscious part of this development, and 
to insist upon the significance of its intellectual and social sides, as 
well as the economic, political, and constitutional. 

How far we have moved from the eighteenth century, with its ideal- 
ization of man in a state of nature and its enthusiastic descriptions of 
American life, can be seen in the author’s dark picture of manners, 


- morals, and culture in America at the opening of the same century. 


If the frontier meant freedom it also meant barbarism. It involved the 
gradual emergence of the less fit, the less stable, the uncultured, the rad- 
ical, the dispossessed, and even the criminal. The picture is undeniably 
very sombre, too sombre, perhaps; entirely to commend it to all believers 
in democracy, and in almost startling contrast with the tone even of 
half a century ago, as illustrated in such a book as Frothingham’s Rise 
of the Republic of the United States. 

Another of the author’s theses, which probably none would deny 
but few have stated so clearly, is that this frontier radicalism en- 
gendered an antagonism which was directed against the older, the richer, 
and the more conservative classes within the colonies themselves fully 
as much as against England. Such a struggle of ideas and ideals, 
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involving a real civil war within America as well as a revolution in the 
Empire alone explains the history and the fate of the loyalists. 

In these far-reaching social and political antagonisms England, of 
course, was steadily on the conservative side, and therefore as American 
radicalism spread and deepened the quarrel came more and more to 
threaten the integrity of imperial relations and more and more to assume 
a political and constitutional character, as the divergence came nearer 
to-its decisive issue. ‘To the reviewer, Mr. Adams’ discussion of these 
final constitutional issues and of their “‘inevitable’’ outcome seems a 
little less happy than his admirable summary of their earlier imperial 
precedents and of actual colonial conditions. His thesis, several times 
expressed, is that the colonists, “finding the logic of the situation against 
them . . . . retreated from one position to another,” that their 
opposition to ‘virtual representation” “chad almost as little justification 
in America as in the mother country,” that the whole constitutional 
issue was little more than “constitutional quibblings’’ in which the 
American position ‘was shown to be untenable,”’ and hence that even 
such a man as John Adams long before 1776 had in reality become a 
secret revolutionist alarmed at any prospect of reconciliation, and the 
more radical Samuel, a schemer “for an immediate rupture” possibly 
as early as 1758. 

A study of the precedents for the American position makes it im- 
possible for me to coincide with so low an estimate of the American 
constitutional contention or, as a consequence, with this distinctly 
unfavorable view of the sincerity of the chief colonial leaders. But it 
must be admitted that Mr. Adams is here giving expression to a view 
that has been obtaining increasing currency in America in the last 
quarter century, and that in his treatment of these controversial 
questions he everywhere shows an admirable spirit of fairness and 
impartiality. 

C. H. McItwar. 

Harvard University 


The Social and Political Ideas of Some Great Medieval Thinkers. Edited 


by F. J. C. Hearnsnaw. (New York: Henry Holt and Co. 1923. 
Pp. 224.) 


This volume is a collection of eight lectures delivered at King’s 
College, University of London, in the autumn of 1922. The first 
lecture gives a general view of medieval political thought, by Mr. 
Ernest Barker. The other seven are devoted each to a single individual: 
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St. Augustine, in the fifth century, by the editor and Rev. A. J. Carlyle; 
John of Salisbury, in the twelfth century, by Mr. E. F. Jacob; St. 
Thomas Aquinas, in the thirteenth century, by Rev. F. Aveling; the 
remaining four from the fourteenth century—Dante, by Mr. E. Shar- 
wood Smith, Pierre Du Bois, by Miss Eileen Power, Marsilio of Padua, 
by Professor J. W. Allen, and John Wycliffe, by Professor Hearnshaw. 
To each lecture is appended a brief and satisfactory bibliography. 

It is a characteristic of some familiar histories of thought to represent 
the middle ages as a period in which there is little of significance in 
relation to philosophical, political, or ethical ideas of today: many 
medieval authors wrote out of close relation to the facts of their age; 
writers who gave systematic expression to their creeds made little appeal 
to the reason of man, but demonstrated their beliefs rather through the 
citation of authorities and the analysis of terms. The medieval period 
is made to seem dry and barren, alien from our thought, both in methods 
and objects. 

Fortunately, an increasing number of students are giving new but 
valid emphases in their exposition of the explicit thought of the 
middle ages, and are finding still further significance in that period by 
discerning the ideas implicit and inherent in the customs and institu- 
tions of the time. Thus the period is constantly acquiring a trans- 
formed and enlarged interest for us. With some authors this 
disposition to find new significance in the middle ages and to look there 
for sources and prototypes of modern ideas and institutions has pro- 
duced a tendency to give undue emphasis to casual or isolated features 
and to underrate settled and permanent features. . 

A special value of the volume under review lies in the fact that, on 
the one hand, the authors find new reality and inspiration both in the 
explicit and in the immanent philosophy of the age, and, on the other 
hand, the authors’ precise and comprehensive knowledge, both of the 
facts of the period and of the writings with which they deal, has saved 
them from exaggeration. They are circumspect in their generalizations; 
they do not make their parallels too exact; they do not find too com- 
plete or too numerous anticipations of modern thought. 

The essays are sketches: although not superficial in any sense, they 
assume a prior, general acquaintance with the lives and works of the 
writers considered. Only one of the essays—that on Marsilio—takes 
a controversial stand: the author assails a familiar opinion that Marsilio, 
particularly in his views on popular sovereignty and representation, 
was in advance of his time; Professor Allen’s clearly pointed challenges 
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are arresting, but they hardly disturb the impression of Marsilio as 
less different than most of his predecessors and contemporaries, from us 
in his ways of political thought. All of the essays are distinguished by 
their erudition, by their elegance of style, and by the effectiveness of the 
illustrations and comparisons which they present. The reader may 
recognize peculiar clarity, eloquence and suggestiveness in the essays 
on Dante and Du Bois without overlooking the excellences common 
to them all. The volume is indispensable to any student of the history 
of political thought. 
F. W. Coxer. 
Ohio State University. 


The Foundations of the Modern Commonwealth. By Artuur N. Hot- 
COMBE, PH.D. (New York: Harper and Brothers. 1923. Pp. 491.) 


This work is symptomatic of the changing emphasis which is today 
visible in political science. Increasingly, attention is being turned 
from the structure and function of government to its purposes. More 
and more, are we appreciating the necessity for broad and deep 
generalizations regarding the ultimate aim, the controlling purpose, 
the fundamental justification of the state. The pendulum which for a 
generation has been swinging in the direction of descriptive and factual 
analyses of institutions is now definitely beginning to describe the 
arc of theoretical explanation. The body of political theory, however, 
which is now beginning to emerge, and to which Professor Hol- 
combe’s book is a substantial contribution, stands in sharp contrast 
to the éarlier works in the field of pure theory in the more definitely 
scientific character of the method pursued and the results attained. 
We are certainly still far from having achieved a satisfactory and final 
theory of the state, but the path has already been blazed and its general 
direction and even its end and goal may be dimly discerned. 

In the development of the modern theory of the state, the political 
scientist is relying more upon the newer psychology than upon any other 
auxiliary discipline. Availing himself of the attained results in the 
field of social behavior, he is impatiently awaiting further data from 
the psychologists. Especially, to complete his work, the political 
scientist must possess a more adequate knowledge of the principles 
which govern the association of men in groups and the conduct and 
interaction of such groups. 

Professor Holcombe’s discussion of ‘The Foundations of the Modern 
Commonwealth” is primarily psychological. The reader notes with 
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approval the novel arrangement of the material. Instead of the 
traditional and hackneyed chapters on “The Origin of the State,” 
“Forms of Government,” “Sovereignty,” and “The Separation of 
Powers,” which he expects to find, the treatment emphasizes such 
topics as “Church and State,” “Nationalism,” “The Struggle of 
Classes,”’ “Justice,” “Liberty,” ‘‘The General Welfare” and “The 
Reign of Law.” To be sure such a subject as “sovereignty’’ is treated, 
and treated most illuminatingly, but the subordination of this ancient 
problem, for example, to more living and vital questions is indeed 
refreshing. As for sovereignty, Professor Holcombe may be described 
as a moderate. He reflects the influence of Laski and the pluralists 
but finds ample warrant for preserving the state as the most funda- 
mental and important social institution. 

The modern commonwealth, according to the author, is a body of 
people organized for the achievement of certain ends. These ends are 
those stated in the preamble of the Constitution of the United States 
as the purposes for forming a more perfect union: viz., (1) to establish 
justice, (2) to insure domestic tranquillity, (3) to provide for the com- 
mon defense, (4) to promote the general welfare, and (5) to secure the 
blessings of liberty. The book is in large part a commentary on the 
meaning, the significance, and the implications of these five funda- 
mental purposes. Not only is the history of each of these ideas traced 
from its earliest origins, revealing a thorough knowledge of the history 
of political ideas, but their present content is illustrated by a wealth of 
citation of contemporary authorities, which in some instances con- 
stitutes the most adequate brief reviews of the subjects with which the 
reviewer is familiar. Particularly incisive and clarifying are the dis- 
cussions of the “police power’’ as it has been interpreted by the United 
States Supreme Court, and of freedom of speech and of the press. 

The book is something in the nature of a path-breaker, and as such 
it must be judged. The treatment is perhaps disproportionate in some 
instances; at times the reader feels that the author has been betrayed 
into over-lengthy discussions of topics in which he is personally interested, 
and has neglected others of at least equal importance. The chapter 
on ‘The Common Defense’’ is, for example, practically confined to a 
discussion of the one problem of freedom of speech and of the press. 
One wonders why some attention was not also given to that of the con- 
scientious objector. The relation of special discussion to the general 
subject is sometimes not altogether clear. 
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Designed as a textbook, with adequate bibliographical notes supple- 
menting each chapter, and written in an easy and attractive style, the 
author in writing this volume has performed a distinct service to 
political science. There is no doubt that it will be widely used as the 
basis for courses in political theory in our universities. Instruction in 
this branch of political science has been somewhat restricted for the lack 
of entirely satisfactory texts. To the meeting of this need, Professor 
Holcombe’s work makes a real contribution. 

WALTER JAMES SHEPARD. 

Washington University. 


Labor and Politics. By Mouuiy Ray Carrouu. (Boston: Houghton 
Mifflin Company. 1923. Pp. ix, 206.) 


This volume is a scholarly study of one aspect of the relation between 
labor and politics in the United States. The writer deals in part one 
with “The Function of Trade Unions and Democracy,” in part two 
with “The History and Program of the Federation;” and in part three 
with “Law and Politics in the Federation’s Program.” One of the most 
useful chapters is the last one which discusses the limitations of the 
Federation’s program as judged by its own standards. 

Miss Carroll’s study is a painstaking inquiry into the relation of a 
specific industrial organization to politics and law, and is of great value 
as a compact statement of the Federation’s policy. From the point of 
view of the student of politics and political parties, it is of course, 
necessary to examine the relations between the forces of organized labor 
and the partisan political powers more broadly, in order to obtain the 
right perspective. The relation of the labor leaders to the party leaders, 
of the labor group to the agrarian and business groups, the network 
of local battles in which labor has fought in various cities and states, 
the labor personnel in public office, the relation of organized labor to 
various aspects of the spoils system;—all these and many other sig- 
nificant factors must be studied in order to reach an understanding of 
the attitude of American labor toward politics and government. 

The value of Miss Carroll’s study lies in the fact that it covers care- 
fully one part of this field, and thus facilitates subsequent studies of a 
more comprehensive nature. 

CHARLES E. MERRIAM. 

University of Chicago. 
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The Genesis of the War. By the Rr. Hon. H. H. Asqurrn. (New 
York: Doran & Company. 1923. Pp. 405.) 

The World Crisis. By the Rr. Hon. W. 8. Caurcumu. (New York: 
Charles Scribner’s Sons. 1923. Pp. xii, 578.) 

Where Are We Going? By the Rr. Hon. D. Luoyp Gzorez. (New 
York: G. H. Doran & Company. 1923. Pp. 371.) 


The aim of Mr. Asquith is “to trace the genesis of the war up to its 

actual outbreak, with especial references to the policy pursued by 
Great Britain.” No one can write with greater authority and the 
author presents a clear, scholarly and unimpassioned account of the 
political and diplomatic events from the accession of the ex-Kaiser in 
1888 up to 1914. There is practically no suggestion of bias unless it is a 
slight tendency not to dwell sufficiently upon the German point of view. 
For example, is the significance to Germany of the Franco-Russian 
Alliance adequately emphasized? 
. Mr. Asquith shows to what an alarming extent feeble or unscrupulous 
people may guide the destinies of nations. There is no exaggeration in 
his estimate of the part played by von Biilow in initiating the Welt- 
politik of 1900, or in his description of the “inconceivable credulity” 
of the Kaiser, an example of the “readiness of a credulous and prej- 
udiced judgment to accept gossip for evidence and rumour for proof.” 
It is a depressing tale of fear, suspicion, and stupidity bringing about a 
diplomatic impasse. The diplomatic problem is given in a nutshell 
(p. 156): Germany persisted in the belief that England was pledged to 
an anti-German alliance with France and Russia. The whole of the 
section on pre-war preparations shows the universal suspicions which 
existed in Europe, a situation which forced even England, one of the least 
involved, to prepare for extreme contingencies. 

It was the naval policy of Germany with her disdainful refusal to 
agree to a “holiday” that led to strained relations with England. The 
immediate diplomatic problems which baffled all attempts at solution 
and finally led to war arose mainly from Germany’s “enmeshment in 
the tangle of Austrian interests, Austrian ambitions, and Austrian 
intrigues in the Near East” and from the ‘“Germanisation of Turkey 
which had been going on for years,’ and had aroused the antagonism 
of Russia. 

The second volume, by Mr. Churchill, is a brilliant and thrilling 
account of battles on land and sea; it is also an Apologia, and on the 
whole free from vindictiveness. The Dardanelles campaign is the 
central topic and the author analyses with wonderful lucidity the 
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possibilities attached at various times to an “amphibious” attack in 
the Eastern theatre of war. If the interesting selection of corre- 
spondence is accurate in fact and unbiassed by omission, then it shows 
beyond question that Mr. Churchill never doubted the momentous 
military and political importance of the Dardanelles project. His 
letters and minutes demonstrate not only his remarkable energy at the 
Admiralty, but also his frequently amazing power to appreciate im- 
mediate and future situations both from military and naval aspects. 
No hesitation is displayed in publishing private documents; and the 
disclosure of the perpetual indecision, inertia and even incompetence 
at the War Office, in the Admiralty and in the field, is to the layman a 
very substantial vindication of Mr. Churchill’s actions while at the head 
of the Admiralty. Chiefly because of the unrestrained use of highly 
secret correspondence the book is an important contribution to the 
history of the war. It is hard to concede that respect for the dead 
demands the suppression of interesting official documents. Con- 
temporaries of Mr. Churchill will doubtlessly demur and an occasional 
arrogance in the dogmatic assertion of the absolute truth of his state- 
ments will bring bitter criticism and further contributions to history. 

A heterogeneous collection of ‘running comment on the European 
situation” may be put in book form only because the world hangs on the 
lips of great political figures. The language of Mr. Lloyd George is of 
the platform type, not always or even mainly good, and frequently 
extravagantly rhetorical. There is no logical sequence in his ideas and 
his economic analysis is that of a dillettante. Yet the book will interest 
almost any reader because the topics range from a eulogistic apprecia- 
tion of Gladstone, a glowing tribute to the part played by Michael 
Collins and Arthur Griffith in the Irish settlement, and a generous plea 
for the Jews, to digressive insertions on Prohibition and the imperfec- 
tions of the machinery of democracy. 

In the preface an interesting summary is given of the hitherto un- 
disclosed proposal placed before the Allied Conference of August, 1922, 
by the British, to provide legitimate guaranties for the payment of 
reparations. France alone rejected this offer. The first four chapters 
deal with the war atmosphere in Europe bred of the irrationality of fear. 
A union of all churches, he believes, is the only panacea for war. 

In spite of an exasperating attempt to defend the Treaty of Versailles 
by stressing the worth of the ephemeral labor clauses, the attitude of 
Mr. Lloyd George in his quo vadis volume indicates that he sees in it a 
colossal blunder. To say that the treaty delegated the responsibility 
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of assessing Germany’s liability to the Reparations Commission, a body 
not bound by any ‘particular code or rules of law or by any particular 
rule of evidence or of procedure’ is not to add to its merits! 

In his review of the political situation Mr. Lloyd George makes over- 
tures for a rapprochement with the Asquithians and attacks the socialism 
of the Labor Party. There is no half-measure in his antagonism to the 
policy of Poincaré, whose diplomatic successes he attributes to dissen- 
sion and “tranquillity” in the British cabinet. 

A book which might have been so much better is difficult to appraise; 
it is hazy—the insertion of footnotes when obscure political events are 
cited would be an improvement—and it lacks a connecting theme. One 
wonders if political exigencies have prevented the things worth saying 
from being said sooner. The explanation of its author that “the men 
who really understood both the Versailles treaty and the Balfour note 
have been too busy to find time to inform, to interpret, and to explain,” 
(p. 257) is not convincing. 

ReEpDvVERs OPIe. 

Wellesley College. 


The Republics of Latin America: Their History, Governments, and 
Economic Conditions. By H. G. James and Percy Atvin Martin. 
(New York: Harper and Brothers. 1923. Pp. x, 533.) 


From a joint work by two specialists in the Latin-American field, 
respectively professors of government at the University of Texas and of 
history at Stanford University, much would be expected, despite the 
fact that this book is intended chiefly for a condensed textbook in schools 
and colleges. According to the authors’ own statement, they have 
endeavored to present the history, government, and economic condi- 
tions in each of the twenty republics within a single volume, realizing 
the great difficulty of such a task. From limitations of space, they 
have, therefore, been compelled to adopt arbitrary limits for the various 
sections, and do not expect that everyone will agree with them in the 
emphasis given to the different phases of the subject. 

The book is divided into four main parts, treating: (1) The Spanish 
and Portuguese background and colonial institutions, 78 pp.; (2) the 
wars of independence, 33 pp.; (3) the history of the individual countries 
since independence and their governments (including concise economic 
data), pp. 109 to 446; (4) international policies and problems of the 
various republics, including the Monroe doctrine, relations with Europe, 
and connections with the World War, pp. 447 to 493. The book ends 
with 33 pages of bibliographical data. 
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The early historical section follows the usual line of treatment ac- 
corded the subject in the average university course on the Latin-Ameri- 
can republics. It is interesting to note that the authors have decided 
on the use of the popular term “Latin America,” although of the 
conviction that “Hispanic America” is a better designation. While 
from the very nature of the book, the historical part can lay little claim 
to originality, the summary of the Spanish background and of the out- 
standing colonial institutions established by Spain in the Americas has 
been done in an excellent manner, and embodies practically all recent 
research by specialists in the field. 

In the chapters devoted to the history and government of the various 
countries, the authors had an excellent opportunity to supply the urgent 
need for a convenient summary of the history of the past twenty or 
twenty-five years, but have given little more than appears in older 
works of this nature. It would seem much better to have sacrificed 
some of the details of the better known period following independence 
in order to make room for the most recent developments. Only in the 
case of Mexico and the West Indies has this been done in a satisfactory 
way. After the care taken to trace the transition from the colonial to 
the forms of republican government finally adopted, it is disappointing 
to find so general a disposition to slight the later years, as though their 
events were not vitally important in relation to the present political, 
economic and social conditions which the student or business reader 
must grasp to some extent if our Latin-American educational courses 
are to be justified. Here we find that some practical readers will be 
inclined to criticise the application of a diminishing rather than a 
broadening perspective. 

The governmental data consist of a careful analysis of the constitution 
now in force in each republic. While the authors state in their intro- 
ductory statement that they will point out differences between theory 
and practice, this plan has not been carried out well in the treatment of 
the individual countries. A great deal of very useful information is 
given, however, in these summaries of constitutional provisions, espe- 
cially in regard to such matters as the organization of the legislative 
bodies, dates for the meeting of the various congresses, and the process 
of legislation. This portion of the work is generally up-to-date, but 
it has been impossible to introduce changes that have taken place since 
it went to the publisher, such as the fact that there is now no prohibition 
in Peru against a president succeeding himself for consecutive terms of 
office. 
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Least satisfactory is the economic material included under each 
country. As a rule, this is entirely out of date, the year 1918 having 
often been chosen for statistical purposes, without mention of the 
abnormal business conditions of that year. In most cases it would have 
been possible to give statistics two or three years later, which would be 
more representative of present economic conditions. The limited space 
given to economic phases and the obvious lack of effort to include the 
most recent figures available would indicate the minor degree of interest 
felt by the authors in this phase of their work. 

The chapter on international relations is interesting, and includes 
material not conveniently available elsewhere. The description of 
European contacts with the various republics is especially valuable, 
although very brief on account of limitations of space. The réle played 
by each country in the World War is also described. The treatment of 
such matters as the Monroe Doctrine, Pan-Americanism, and Pan- 
Hispanism affords a good summary of these important matters. 

In reviewing the work as a whole, unqualified approval can be given 
it as a long step toward the organization of our information on Latin 
America. It will undoubtedly become a recognized textbook and work 
of reference. Among the multitudinous facts presented—perhaps 
only the authors and the conscientious reviewer will realize their 
number—some are in error, and it is hoped that in later editions they 
may be corrected. An impression is conveyed that economic ground is 
covered as a means of broadening the book’s appeal and sale. This 
may be justified as a means of inducing the business reader to assimilate 
useful facts of history and political science. 

The book is generally well-edited, although there are some evidences 
of haste in publication. Spanish names are correctly given and care- 
fully accented, in contrast to the carelessness often characteristic of 
English language books in this field. The bibliography is weak in 
economic publications, and it is surprising that some valuable mono- 
graphs published by the department of commerce on certain Latin- 
American countries are not even mentioned, although constituting the 
most recent and authoritative sources on their respective subjects. 

The reviewer acknowledges the collaboration of Mr. C. A. McQueen 
in preparing this comment and criticism. 


W. E. Dunn. 


Washington, 
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Hispanic-American Relations with the United States. By Wrtiu1aM 
Spence Rosertson. (New York: Oxford University Press, 
American Branch. 1923. Pp. xii, 470.) 


This is the most inclusive and thorough treatment of the Latin- 
American relations of the United States yet published. It is not con- 
fined to diplomacy, the author’s particular field, nor even to trade, 
industrial enterprise and finance, but deals also with the influence of 
constitutional ideas, of educational and religious activity and of geo- 
graphical and medical discovery. The compression necessary for treat- 
ing each topic in detail gives the work the character of an extensive 
outline. Valuable as this is, it naturally risks becoming a mere cata- 
logue of events, a danger which is at times not avoided in spite of sum- 
maries which close the chapters. Too frequently facts are given without 
emphasis upon their significance and relationship, and underlying issues 
are neglected. Some subjects, such as the exploring expeditions (Chap- 
ter IX) and the instances of mediation and arbitration (Chapter V), 
fare better with the episodic method than do others, notably the history 
of the Latin-American policy of the United States in Chapters II and 
IV and the consideration of constitutional influence in Chapter ITI. 

It is perhaps inevitable that brevity should sometimes be misleading, 
as in the account of the origin of Uruguay (p. 21), and that such errors 
should creep in as the citation of the fictitious “Treaty of Verona” 
(p. 43). Inevitable, too, are omissions in a work covering so much 
ground. Chapter VII on “industrial enterprises” deals with railroads, 
steamship lines, cables, mining, banks, but neglects sugar and oil. 
Poinsett’s mission to Mexico is mentioned several times, but there is no 
discussion of the Mexican War. Diplomatic and financial intervention, 
in Nicaragua are treated without reference being made to armed inter- 
vention, and only one sentence concerns relations with the Dominican 
Republic since 1914. This can scarcely be due, however, to a desire to 
avoid unpleasant matters, in view of the impartial and even sympathetic 
manner in which other Spanish-American grievances are handled. 
Some omissions are in part explained by the fact that the book was 
completed in 1919, and unfortunately has been published practically 
without change. From this fact results also incompleteness in the list 
of secondary authorities. The bibliography is extensive and arrange- 
ment by topics would have made it more useful. 

Defects of detail do not however seriously impair the value of the 
book. It is, therefore, the more to be regretted that the path of the 
general reader through text and book-lists has not been made clearer, 
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for the work is an important addition to the small group of books that 
introduce us to Latin America by the way of history and fact rather 
than of generalization and ephemeral comment. 
R. F. ARRAGON. 
Reed College. 


The Russian Soviet Republic. By Epwarp AutswortH Ross. (New 
York: The Century Company. 1923. Pp. xvii, 405.) 


The reading public has been satiated with books on Russia. The 
cause for this attitude lay in the books themselves. For the most part 
they were stale stuff. Careful research, discriminating judgment and 
the gift of insight were wanting. So much the greater is the pleasure, 
then, in reading Professor Ross’ latest work on the course of revolution 
in Russia. It is a refreshing survey of one of the most significant 
movements in the twentieth century. The author shows wide familiar- 
ity with the sources of information now available to the western world. 
His spirit is scientific and critical, and the fidelity with which he at- 
tempts to set forth a true picture of the facts, his unwillingness to distort 
the recital, and his cautious yet highly stimulating conclusions, all 
mark the book as one in which the reader can place larger confidence 
than has been his wont in recent years. 

It is the reviewer’s belief that further evidence will accumulate to 
strengthen the general picture which has been drawn in this book. It 
was his fortune to be one of a company of five which made an entry 
into Russia by way of an old Karelian trail in February and March of 
1918. M. Grénard, under appointment as French consul-general 
at Moscow, was one of the party. In the discussions of the situation 
created by the collapse of the eastern front the determination of the 
allies to create a new eastern front, even as far east as the Urals if neces- 
sary, was disclosed by Grénard. A few days after he arrived at Moscow 
the large credit in rubles which is mentioned by Professor Ross was 
placed by the French government at the disposal of the Czechoslovaks. 
From that moment the codperation which had characterized the rela- 
tions between the Czechs and the Soviets began to give way to sus- 
picion and ultimately led to the Ural front established by the Czechs 
and for a short time maintained by Kolchak. It is a fair conclusion 
from the evidence at hand, either that the allies were not dealing candidly 
with the Czechs and were deliberately creating a situation which would 
make them available for the new eastern front, or that the Czechs 
were in collusion with them in the enterprise to interfere in the internal 
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situation in Russia. The former is more probable, but only the archives 
or the memoirs of responsible parties can disclose the facts. 

The myth of the arming of German, Austrian and Turkish prisoners 
of war in Siberia is effectively handled. In April and May, and again 
as late as August and September of 1918 the reviewer through personal 
travel and on the basis of confidential reports from trusted observers 
had occasion to summarize the situation with respect to the use of 
prisoners of war by the soviets. It was his judgment then that not more 
than four or five hundred of the hundreds of thousands of war prisoners 
in all Siberia were available for use by the soviets. The great majority 
of them were not approachable, and most of the others were far too 
demoralized in spirit and physical strength to be usable. The Czechs 
found that the recruits whom they picked up from the camps could be 
made serviceable only by careful and prolonged attention and by con- 
tact with the stimulating endeavor of effective units. 

Important parts of the book are devoted to a survey of the adminis- 
trative, economic and cultural aspects of the soviet régime. The solid 
character of the agrarian revolution is recognized. The author indi- 
cates the belief that the supreme grievance of the Russian church is that 
it has been disestablished. To students of the social sciences it is 
assuring to have the outcome of the Russian experiment in production 
on the public account cited as a vindication of orthodox as distinguished 
from Marxian economics. Nevertheless, it is recognized that although 
communism has demonstrated its own unworkableness, it has given to 
the revolutionary spirit loosed by Russia the goal of a more reasonable 
and humanized private capitalism which will leave far less room for 
“‘neverworks.” The impacts of the Russian revolution will continue 
to be felt by the children of the third and fourth generation. 

The author’s sensitive soul more than once gives evidence of his 
passionate scorn and contempt of the methods employed to combat the 
energies generated in Russia’s revolutionary experience. With many 
this will impair the authoritative character and revive prejudices all 
too dearly cherished. By far the larger number will be grateful for 
a serious attempt to winnow the truth from the mountain of chaff 
about Russia. 

M., Story. 

University of Illinois. 
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History of British India under the Company and the Crown. By P. E. 
Roserts. (Oxford: The Clarendon Press. 1923. Pp. v, 625.) 
The Political System of British India with special reference to the Recent 
Constitutional Changes. By E. A. Horne. (Oxford: The Clarendon 
Press. 1922. Pp. 184.) 

India in Ferment. By Ciaupge H. Van Tyne. (New York: D. 
‘Appleton and Co. 1923. Pp. xii, 252.) 


Mr. Roberts has given us again the results he prepared for the 
Historical Geography of the Dominions, edited by Sir Charles Lucas. 
Parts I and II of Vol. VII are here republished in more compact form: 
The book is an excellent survey of the political and military history of 
India. Until the beginning of the nineteenth century, it is clearly 
based on a study of source materials. Then for nearly seventy-five 
years the author seems in the main to have summarized in rather arid 
fashion the ordinary political histories. For the history of the last 
fifty years there is evidence of recourse to Parliamentary Papers. 
Throughout, the social and economic life of India suffers from neglect. 
As a whole, therefore, the book is a conventional but convenient manual, 
useful for collateral reading, and generally presenting the official point 
of view. 

Mr. Horne’s book is a closely reasoned and compact statement of the 
problem of administration and constitutional government in British 
India. It is based on lectures given at Harvard in 1921 and with 
advantage could have been expanded by supplying explanations and 
by giving even the student more than a syllabus. Testing it again 
and again it is surprising to find how much is, however, referred to in 
the closely written pages of this small book. It is, therefore, an ex- 
cellent analysis of the subject. Undoubtedly other lecturers will find 
it of rare service; but as a general book on a vitally important subject 
it lacks literary flesh and blood. The bones, however, are there. 

Mr. Van Tyne’s book pleasantly lacks the flippant tone that marked 
his lectures at Williamstown in 1922. The net result is an earnest, 
well-written survey of Indian social and political conditions as they 
appeared to the writer in 1922. He confesses to a prejudice in favor of 
“cleanliness, sanitation, hygiene, universal education and the necessity 
for political fitness.”” In short we see India as Mr. Van Tyne saw it, 
with all his ignorance of orienta] history, habits, customs, and religion. 
He puts everything to the test of practical American observation. The 
result, therefore, is an overwhelming verdict in favor of the British raj. 
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Of these three books the most valuable to the student of political 
science is the Political System of British India. Mr. Horne, who is of 
the Indian Educational Service, has made a real contribution. Perhaps 
the most valuable chapter is that which deals with the “Gestation of 
Reforms, 1914-1919.”” Here are summarized the various proposals 
which so agitated Anglo-Indian and Indian opinion prior to the pas- 
sage of the Government of India Act of 1919. Mr. Lionel Curtis 
contributed, in large part, a diversion of the issue which the author 
rightly describes ‘‘as little short of madness.” The plan embodied in 
the Joint Address on theoretical grounds “is possibly the most satis- 
factory which could be devised;’’ but “‘in the light of practical consider- 
ations” the plan supported by Mr. Curtis was disregarded. The 
authors of the final act “had no hesitation in rejecting the scheme.” 
Aside from the “General Survey”’ the longest chapter is-on the “Re- 
formed Constitution.’”’ Nowhere else can the reader find in so brief a 
space an adequate description of the new framework of government in 
India. As a whole, therefore, the book is a valuable supplement to the 
standard books such as Ilbert’s Government of India and Strachey’s 
India. Unfortunately there is no index. 


AuFrep L. P. DENNIs. 
Clark University. 


China: Yesterday and Today. E.T. Wtuutams. (New York: Thomas 
Y. Crowell Co. 1923. Pp. xvii, 613.) 


There are few Americans better qualified than Professor Williams 
for the task of interpreting China to America. Long residence in 
China, careful scholarship, familiarity with the language and literature 
of the country—essential as these all are—cannot prepare a writer for 
this undertaking unless he has absorbed much of the spirit of the East 
and can present, without prejudging, the divergences between East 
and West. In addition to residence, scholarship, and knowledge of 
Chinese language and literature, Professor Williams has this all-impor- 
tant qualification to a marked degree. 

The work before us is encyclopedic rather than historical in method; 
ranging from the origins of the Chinese people to the Washington Con- 
ference, and from Taoism to modern trade. The historical chapters 
constitute only about one-third of the whole and are devoted to the 
forces and movements which have transformed, or are transforming 
the Old China into the New. The remaining chapters are given over 


| 
| 
a 
fy 
& 
THD 
AB 
| 
& 
Al 
RE 
Phil 
i 
BP. 
is 


BOOK REVIEWS 199 


to the social and economic institutions of the Chinese, to their commu- 
nity organization and their philosophy; those age-old elements of their 
civilization which still, outside the treaty-ports and the railway-zones, 
resist the encroachments of the West. 

One feature of the book will, perhaps, occasion surprise. Whereas 
most works descriptive of pre-revolutionary China start with the Em- 
peror and central administration, working down through the provin- 
cial governments to the smaller political divisions, Professor Williams 
begins with the people and their institutions, practically ignoring the 
Emperor and the government at Peking. In adopting this method of 
treatment he has shown excellent judgment; in China, more than in 
any other country that we can recall, the central government has, at 
almost all times, been a purely incidental phenomenon, an appreciation 
of which fact will do much to render understandable the failures of 
present-day political innovations. It is to be regretted, however, that 
the author did not bring out, perhaps in connection with his excellent 
chapters on Chinese philosophy, the reasons for this unimportance of 
political government in the Chinese scheme of things. 

A chapter which should be especially illuminating to the average 
reader is that on “Taoism,” the too-often ignored philosophy of Lao 
Tzu, whose teachings in many points so anticipated the ethics of Chris- 
tianity that many early missionary sinologues have endeavored to 
prove a connection between Lao Tzu and the religious thought of the 
Old Testament. Professor Williams’ treatment of Lao Tzu is thor- 
oughly sympathetic and he illustrates his discussion with many quota- 
tions decidedly superior to the available English renditions. 

For the reader who has no interest in the philosophy of China, and 
is concerned only with the material or commercial aspects of the 
country, the sections dealing with China’s foreign relations, and the 
concluding chapter on ‘Foreign Trade,” contain much valuable infor- 
mation. A list of important dates in Chinese history; an extension 
bibliography, calculated to satisfy the widest possible divergence of 
taste among his readers; and an Appendix containing much useful 
material in compact form, complete a book which deserves a place 
alongside that epoch-making work of an earlier Williams,—‘‘The Middle 
Kingdom.” 


G. Sreicrer. 
Simmons College. 
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BRIEFER NOTICES 


History, its theory and practice. By Bendetto Croce. (Translated 
by Douglas Ainslie, Harcourt, Brace and Co., pp. 317) is a most stimu- 
lating and interesting book by one of the foremost philosophical minds 
of the day. Whether one agrees or not, the perusal of these pages 
gives ample food for reflection, The work falls into two almost equal 
sections: The Theory of Historiography (p. 1-164), and Concerning 
the History of Historiography (p. 165-314). It is a philosophical 
critique of history along the lines laid down in the author’s Philosophy 
of the Spirit. History must be living, according to Croce: It must 
be contemporaneous in the sense that it appeals to our own epoch, 
otherwise it is a chronicle—dead history (p. 19); it must be based on 
such materials as can be vivified by the spirit. Universal history so- 
called can only be written of a period which has a universal appeal at 
all times, which is temporarily impossible, and it is therefore utopian 
(p. 59). In other words, Croce identifies philosophy and history as 
twin facets of the working of the human spirit. Then he connects the 
workings of the historical process with a dynamic, pervasive and cogent 
first principle, the driving impulse of men themselves, (and therefore 
human). 

The second half of the book is devoted to a review of the histori- 
ography of earlier times, much on the lines of Fueter’s book, with con- 
siderable incidental criticism of the latter author. Space does not 
permit elaborate comment, but the limitations of ancient histori- 
ography, the positive sides of the Christian Weltanschauung, and 
the insistence on the dependence of one period’s work on that of its 
predecessor are excellent. The translation seems to be good in general, 
with an occasional roughness such as “and bear witness to the creed of 
positivism not otherwise than as Spencer or Haeckel in their system” 
(p. 178). 


Sir Paul Vinogradoff has issued the second volume of his scholarly 
and exhaustive Outlines of Historical Jurisprudence. (Oxford Univer- 
sity Press: American Branch, pp. x, 316). The present volume is 
entitled The Jurisprudence of The Greek City, and discusses such topics 
as the concept of law in the Greek city, the sources of law, the legal 
system, the government of the city, the relations between the city and 
the citizen, relations between cities, and the law of crimes, torts, and 
property. It is difficult to pick out any portion of the book which is 
more important than the other because the work is of such a solid and 
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thorough nature throughout. Of particular interest, however, are the 
chapters on “The Law of the Constitution” and the section on “The 
Rule of Law.” In the former the author explains that according to 
Greek democratic thought supreme power was not divided into legis- 
lative, executive, and judicial functions but that the division was two- 
fold: (1) the deliberative aspect and (2) the judicial. The magistrates 
or executives were regarded as definite organs of the constitution but 
were subordinated to the people assembled for discussion and decision. 
He then proceeds to analyze the way in which legislative functions 
were exercised and the development of the guardianship of the law 
through the Areopagus, ostracism, accusation for infringement of legal 
rules or forms of procedure and similar devices. It is also shown that 
the Greeks recognized the principle that ex post facto legislation should 
be prohibited. The judicial functions of the people through their 
democratic tribunals also receive consideration. In the section on 
“The Rule of Law,” Vinogradoff points out that “the exercise by the 
magistrates of their powers as determined by law was carefully watched. 
The position of the magistrates was entirely different from what it 
was in Rome, where the magistrate’s authority was based upon his 
imperium. In Greece, the principle was rather to put the magistrates 
in such a position that they should always be subject to the superior 
authority of the community.” 


The Story of Utopias (Boni and Liveright, pp. xii, 315) by Lewis 
Mumford is an exceptionally keen analysis and interpretation of the 
numerous utopias that have been proposed, both the well known and 
the obscure. The author starts with Plato’s Republic and carries the 
reader through the utopias of Sir Thomas More, Johann Valentin 
Andreae, Campanella, Francis Bacon, Fourier, James Buckingham, 
Thomas Spence, Theodor Hertzka, Etienne Cabet, Edward Bellamy, 
W. H. Hudson, H. G. Wells and others. The significant ideas of each 
writer are presented in an interesting manner, and it is the author’s 
thesis that man lives in two worlds—the world of ideas and the ex- 
ternal world and that “the world within men’s heads has undergone 
transformations which have disintegrated material things with the 
power and rapidity of radium.” It is also his belief that too much 
attention has been given to the impracticability of the various utopias, 
and he expresses the opinion that, while any particular utopia as a whole 
may be regarded as impracticable, each one has certain features which 
might be applied with success to the modern community. There is 
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an introduction by Hendrik Van Loon and a useful bibliography of 
utopias and books about their authors. 


Professor Edward M. East’s volume on Mankind at the Crossroads 
(Scribner’s, pp. 360) deals with the general problems of population 
and the food supply. It is the work of a scientist who undertakes to 
prove that the world is not far from its maximum sustainable population. 
His study convinces him that the world cannot subsist more than one 
person for every two-and-a-half acres. This would mean a maximum 
of about five billions, and at the present rate of increase such a figure 
would be reached in a little more than a century. So “the facts of 
population growth and the facts of agricultural economics point severally 
to the definite conclusion that the world confronts the fulfilment of 
the Malthusian prediction here and now.’ The entire problem, in 
all its bearings, is investigated thoroughly by the use of the scientist’s 
methods,—“without suppression or evasion,’ the author assures us. 
The student of sociology and of economies will discover, nevertheless, 
that there are some important things which Professor East has not 
adequately taken into his reckonings. Anyhow, the author is not an 
optimist nor has he much use for those who are. “In the army” he 
says, “the man who carries on without any foresight whatsoever is 
courtmartialed: in civil life we call him an optimist and elect him 
mayor.” The book is admirably written, in a style which may well 
provoke the envy of even the Mencken school. 


The Far Eastern Republic of Siberia by Henry Kittredge Norton 
(Henry Holt and Co., pp. 311) is a careful and thorough study of the 
history, government and problems of one of the most interesting of 
the new states, which has subsequently lost its independent existence 
by merger with Russia. Although the republic was formed under 
Bolshevik influence and support and as a buffer state to Soviet Russia, 
communism was rejected. The constitution provides that the owner- 
ship of all lands and natural resources shall be vested in the state, but 
those who occupy the land are guaranteed all buildings, improvements, 
and produce. Provision is made for a unicameral legislative body, 
elected under a system of proportional representation, and for an execu- 
tive which is a combination of the British, Swiss, and American types. 
In the first place there is a body of seven men called the “Government,” 
elected by the National Assembly for two years, the chairman of which 
is the nominal head of the republic. This body appoints and dis- 
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misses all ministers, has the authority to issue provisional laws when 
the assembly is not in session, may suspend or annul all orders of the 
ministers that are deemed unconstitutional and exercises a suspensory 
veto over acts of the assembly. Once elected the “Government” 
cannot be recalled by the assembly. The second important organiza- 
tion is the council of ministers appointed by the “Government” but 
responsible to the assembly. The “Government” and ministers acting 
together constitute a body for considering general policies which cor- 
responds roughly to the American cabinet. There are detailed pro- 
visions regarding local government, economic and financial matters; 
the rights of racial minorities are guaranteed; and there is a unique 
provision setting up popular law courts presided over in part by citizens 
drawn by lot. The leader in the formation of the new republic was 
Krasnoschekoff who spent a number of years in America under the 
name of Tobinson, and who holds a degree from the University of 


Chicago. 


Sir George Buchanan, the British ambassador to Petrograd from 
1910 to 1918, has written of his experiences in two volumes entitled 
My Mission to Russia and Other Diplomatic Memories. (Little, Brown 
& Co., pp. xvi, 253; viii, 280). The first part of the work tells of Sir 
George’s early diplomatic career in Japan, Austria, Germany and 
Bulgaria, and his service as British agent to the Venezuela Arbitration 
Tribunal in 1899. It is the author’s belief that had the Venezuela 
case “been tried by an impartial court of justice, that would have de- 
cided it in the light of the evidence laid before it, the whole of the terri- 
tory in dispute would in all probability have been awarded” to the 
British. The bulk of the two volumes, however, deals with the ex- 
periences of the author in Russia in the narration of which he shows a 
sympathetic attitude toward Russia and her people. He affirms the 
fact that M. Sazonoff left no stone unturned in his efforts to avoid 
a rupture with Germany following the presentation of the Austrian 
ultimatum at Belgrade, and refutes the charges that Russia wanted 
war and that England egged her on by promising armed support. Czar 
Nicholas is appraised as a true and loyal ally who had his country’s 
best interests at heart in spite of appearances to the contrary. The 
Empress is blamed, however, as instrumental in bringing about the 
final catastrophe. Sir George also brands as false the rumors that he 
had helped to promote the Russian Revolution. The book is written 
in a vigorous and interesting manner and ranks among the valuable 
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materials covering English diplomatic policy since 1900, the inner 
workings of Russian diplomacy, the history of Russia’s participation 
in the Great War and her subsequent collapse. 


Dr. Herbert Adams Gibbons has added to his other books on inter- 
national questions a new volume entitled Europe Since 1918 (Century 
Company, pp. 622). Its thirty chapters deal with events from the 
autumn of 1918 to the autumn of 1923,—a quinquennial so thickly 
studded with important happenings that even six hundred pages hardly 
suffice to include mention of them all. The author declares that he has 
“no axe to grind or theories to champion.’”’ He is not “pro-anything.” 
His “sole ambition has been to record what he has observed.” Not 
all readers of the book, however, will agree that it is an exemplar of 
non-partisanship and neutrality. Dr. Gibbons has some very definite 
personal convictions as to what ought to have been and what ought 
not to have been,—and they are by no means concealed convictions. 
Be this as it may, the book gives a useful, informing, interesting survey 
of European politics during the past five years and brings out very 
effectively the multiplicity of the forces which have been at work. 


Three volumes relating to the German Revolution and its after- 
math have been published in the United States during the past few 
months. The first and most elaborate is Heinrich Strébel’s The German 
Revolution and After (Thomas Seltzer, pp. 320), which has been trans- 
lated by J. H. Stenning. This volume gives a comprehensive and 
detailed account of political events in Germany from the fall of the 
old régime down to the early months of 1922, including such episodes 
as the Kapp Putsch. The author, of course, is one of the leaders of 
the Socialist party and writes from that orientation. Ralph H. Lutz’ 
volume on The German Revolution, 1918-1919 is published by the 
Stanford University Press (pp. 186). It deals only with the period 
intervening between the outbreak of the Revolution and the adoption 
of the Weimar Constitution, with a very brief chapter on the subse- 
quent general election. The author, although a university teacher, 
was a member of the American military mission to Berlin in 1919 
and hence had a good opportunity to gain information at first hand. 
His description of the whole affair is well-proportioned, unprejudiced 
and clearly written. An excellent bibliography is appended. The 
third volume in this field, Johannes Mattern’s Bavaria and the Reich 
is printed by the Johns Hopkins Press (pp. 125). It is a study of the 
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conflict over the law for the protection of the Republic. The appendix 
contains the text of this law. 


General Henry T. Allen’s Rhineland Journal (Houghton, Mifflin 
Company, pp. 593) contains a good deal of material that will be highly 
useful to students of military government and international law. As 
General Allen is not only a capable administrator but a very facile 
writer, he has given his readers an admirable grasp of the problems 
which arise in a region under military occupation. Those pages of 
the journal which deal with his work as a “high observer” on the Rhine- 
land High Commission are especially illuminating. The volume is 
one of the very best among the flood of books on post-war problems 
in Western Europe. 


The third volume of Sir Henry Lucy’s Diary of a Journalist has 
come from the press of E. P. Dutton & Company (pp. 306). It covers 
the years 1910-1916, and like its predecessors is made up of daily com- 
ments upon public men and public affairs, with occasional letters in- 
terspersed. Like them also it makes good reading and incidentally 
throws some interesting sidelights upon the activities of England during 
the earlier years of the World, War. 


Two substantial volumes of autobiography by Professor James 
Mavor have been issued by the press of E. P. Dutton and Company 
with the title My Windows on the Street of the World (pp. 400, 452). 
The author may properly call himself a citizen of the world, for he has 
lived and travelled in almost every part of it—always with his eyes 
and ears wide open. He has had the close acquaintance of many 
interesting men during the past sixty years, and has also enjoyed close 
contact with many movements of great economic or political impor- 
tance. So the volumes cover a wide range in time, place and topics. 
It is not a mere recital of events that Professor Mavor gives, but rather 
a pleasing blend of recollections, observations, and opinions, all of 
which bear more or less directly upon things that the world accounted 
momentous in their day. These volumes will not be called light reading 
by any means, but they are far from dull, and a vein of dry humor 
runs through their pages. The student of British colonial policy will 
find them particularly informing. 
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The C. A. Nichols Publishing Company has issued the sixth and 
seventh volumes of The New Larned History for Ready Reference, Read- 
ing, and Research (vol. 5, Froe to Inva, pp. 3543-4446; vol. 6, Inve to 
Lyki, pp. 4447-5350). Of special interest to students of political science 
are the sections dealing with the new German constitution and the 
recent history of Germany, changes in administration and government 
of India, the new Irish constitution and government, Japanese history 
and government, the League of Nations, and the articles on the various 
American states. Any one desiring a brief account of important his- 
torical facts and recent events will find accurate and reliable data in 
this collection. Previous volumes have been reviewed in earlier num- 
bers of this journal. 


The Soviet Constitution by Andrew Rothstein, is published by The 
Labor Publishing Company, (London, pp. 142). The first part of the 
book contains the Soviet Constitution of July 1918 together with the 
amendments and additions made during the next three years. The 
second portion gives a description of the constitution in actual operation. 
The appendix contains the convention creating the Union of Socialist 
Soviet Republics on December 30, 1922, but does not include the sub- 
sequent enlargement and elaboration of this convention (July 6, 1923). 
The chief interest of the volume lies in its account of actual workings, 
which is, of course, a highly favorable account. 


A new edition of Lord Eversley’s The Turkish Empire from 1288 to 
1922 has been published by Dodd, Mead & Company (pp. 456). Four 
new chapters have been written by Sir Valentine Chirol, summarizing 
compactly and interestingly the history of Turkey during the great 
war down to the Mudania convention of 1922. The authors believe 
that in spite of the loss of Arabia and Mesopotamia, Turkey today is 
in some respects more firmly intrenched than ever. They attribute 
the revival of Turkish power after the Mudros armistice to the failure 
of the Allies to disarm Turkey at the end of the war, and to the with- 
drawal of the British troops from Turkey, which gave the French, 
Italian and Greek troops who remained, an opportunity for intrigue. 
Mustapha Kemal’s revolution is regarded as more important than the 
Young Turk revolution of 1908. But the authors doubt whether 
“democracy” in Turkey will mean more than “a new form of despotism 
as ruthless as the old, though wielded, not by a single autocrat, but 
by a chance oligarchy of masterful adventurers.” 
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The Rebirth of Turkey by Clair Price (Thomas Seltzer, pp. 234) is 
a story of recent events in the Ottoman area, accompanied by a good 
preliminary survey of the years preceding the War. The author has 
derived most of his material from direet contact with the men and 
movements about which he writes. He writes clearly and with a good 
sense of proportion. 


Arthur G. Enock’s Problems of Armaments (Macmillan, pp. 196) 
is declared to be “a book for every citizen of every country.” It con- 
tains a great deal of data concerning present-day armaments, military, 
naval and aerial. There is a good chapter on chemicals and gas war- 
fare. The latter portion of the book is devoted to a discussion of the 
possibilities of disarmament. The serious difficulties of any such 
achievement are indicated. The appendices contain some valuable 
tables showing the military expenditures and war debts of the great 
nations at various dates. 


Bearing the title The Prevention of War, six lectures, delivered by 
Messrs. Philip Kerr and Lionel Curtis at the Williams College Institute 
of Politics, have been issued by the Yale University Press (pp. 170). 
For the student of political science the most valuable among these 
lectures, perhaps, are the two which describe the present governments 
of South Africa and India. 


Woodrow Wilson’s Case for the League of Nations (Princeton Uni- 
versity Press, pp. 271) is a compilation of the ex-President’s arguments 
for the League, arranged with his approval by Hamilton Foley. It 
consists of explanations made to the foreign relations committee of 
the Senate and of speeches made to the people. To these are appended 
two addresses delivered in Paris, together with the Covenant of the 
League and some other documents. 


A third edition of Professor Simkhovitch’s Marxism versus Socialism 
has been issued by the Columbia University Press (pp. 298). There 
are some excellent chapters in this book, as readers of the earlier edi- 
tions will recall, but it is unfortunate that the figures have not been 
brought down to date. This is particularly true of the interesting 
chapter “Concerning the Disappearance of the Middle Class” where 
the war and its aftermath have made great changes in the situation 
since the first edition of Professor Simkhovitch’s book appeared, ten 
years ago. 
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An English translation of Odon Por’s Fascism has been issued by 
Alfred A. Knopf (pp. 270). The volume traces the origin and growth 
of Fascism, explains its motives and tendencies, compares it with Bol- 
shevism, and gives an interpretation of the whole movement. The 
translating is well done and some valuable appendices (including the 
program of the National Fascist Party) are added. 


Origins of Democracy by John Herbert Greusel aims to treat of social 
evolution by tracing the rise of the common man from the Stone Age 
to modern times. Five volumes are planned by the author. The 
first of these dealing with the common man in antiquity (pp. 336) has 
recently been published by the Times-Mirror Press of Los Angeles. 
The sum total of the study so far is that the common man was in slavery 
throughout most of the early period but that the teachings of certain 
philosophers like Aristotle, revived in a subsequent age, “helped to 
provide the gunpowder that many centuries later blew up the Bastile.”’ 


Freedom of the Mind in History by Henry Osborn Taylor (Macmillan, 
pp. 297) is a volume devoted to explaining the part played by the free 
agency of the human mind in the progress of civilization. Many books 
of history have been written to demonstrate the influence of geography 
and other material forces upon the growth and fate of nations. Mr. 
Taylor, by way of counterpoise, emphasizes what has been done to the 
human equation. Impulse, reason, and human ingenuity are given 
their share of the credit, while “the moving will of God is assumed to 
comprehend and guide the whole.” 


Most of the papers in Freedom and Growth and Other Essays, by Ed- 
mond Holmes (E. P. Dutton & Co., pp. vii, 312), deal with educational 
and religious subjects. Two of the essays, however, touch upon polit- 
ical matters. In “The Real Basis of Democracy” and the leading 
essay on “Freedom and Growth” the author holds that “education 
seems to be at open war” with the ideas of democracy and makes a 
plea for a reform in education “‘in the direction of relaxing unnecessary 
pressure, removing unnecessary restrictions and, in general, giving the 
child space to grow in.” 


The Control of the Social Mind by Arland D. Weeks (D. Appleton 
and Company, pp. 263) deals in part with the “psychology of political 
relations,” a topic which is now receiving more and more attention 
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from students of government. There is an interesting chapter on 
“The Psychology of Public Business,” for example, and another on 
‘“‘Available Civic Energy.” The other chapters also contain a good 
deal of discussion relating to political topics and tendencies. A simple 
method of presentation and a clear style of writing lend value to the 
book. 


An Introduction to Reflective Thinking (Houghton Mifflin Company, 
pp. 351) contains thirteen chapters written by nine members of the 
department of philosophy at Columbia. Each chapter seeks to in- 
dicate the characteristics of effective thinking, and to clarify some of 
the methods of investigation in various subjects of the college cur- 
riculum. The chapter on “Reflective Thinking in Law’ is of especial 
interest. 


Race and National Solidarity, by Charles C. Josey (Scribner’s, pp. 
227) is a sustained argument for the domination of the earth by the 
white races. He does not take much stock in ideals of universal brother- 
hood, believing them to be ethically unsound and incapable of realiza- 
tion. White domination, he contends, would be a moral as well as a 
material gain for the world and the white races should, therefore, avow 
such an aim. The author writes in good temper, is actuated by no 
unreasoning prejudices, and makes out what many readers will regard 
as a strong case. 


Government in Illinois, by W. F. and S. H. Dodd, (University of 
Chicago Press, pp. xix, 479), although somewhat elementary in treat- 
ment, is one of the best books available on its subject, and it is to be 
wished that every state government were described with equal thorough- 
ness. It is well supplied with cuts, charts, and documents and will 
appeal to the general reader. A few criticisms, however, may be made. 
The arrangement involves a certain amount of duplication. Thus, 
the topic of the relation of the state and the nation is treated both in 
Chapter II and in Chapter XVII. Only about one-twentieth of the 
book is devoted to the state executive department, which seems a dis- 
proportionately small amount of space for this important topic. At 
times, there is a tendency to rely too much upon a mere summary of 
the statute relating to a particular matter, without noticing its actual 
operation. Thus, on pp. 244-5 a summary is given of the civil service 
statute relating to municipalities, but no inkling is given as to to what 
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extent the statute has been adopted, or as to how it has worked in 
practice. 


Responsible Citizenship, by Arthur B. Mavity and Nancy B. Mavity 
(Benjamin H. Sanborn & Company, pp. 424) is a school textbook of 
a new and interesting type. Devoting relatively little attention 
to the machinery and activities of government, it lays the main em- 
phasis upon the underlying principles and ideals of American govern- 
ment. The general arrangement of the chapters, indeed, is much like 
that followed in Professor Holcombe’s Foundations of the Modern Com- 
monwealth, although the authors could not have been influenced by this 
volume. There are chapters on such topics as “Equality,” “Liberty,” 
“The Pursuit of Happiness,” “Justice” and “Domestic Tranquillity.” 
The book is written in a simple, direct style, and there are brief but 
well-chosen lists of references at the close of each chapter. It will 
serve a very good purpose as a school text and indicates a drift in the 
right direction. 


Education for Citizenship in a Democracy by Frederic P. Woellner 
(Seribner’s, pp. 252) is intended as a “text-book for teachers” in the 
elementary schools. As such it will prove a useful volume, for it brings 
together a great deal of material that teachers of civics and allied sub- 
jects ought to have at their command. It is also replete with worth- 
while suggestions and does not assume a dogmatic attitude on any 
question of teaching method. Quotations from a great many books, 
reports and magazine articles are included, most of them well-chosen, 
but the lists of references could be somewhat improved. The author 
speaks of the Outline which was prepared by a committee of the 
American Political Science Association and published in this Review 
(February, 1922) as “comprehensive, systematic and sound.” He 
commends it to the attention of any high school that contemplates a 
reorganization of its instruction in the social sciences. 


Harcourt, Brace & Company have also issued a volume on Citizen- 
ship (pp. 470) by Ella Cannon Levis. The novel feature of this book 
is that it deals almost entirely with topics of municipal administration, 
—health, work, public recreation, poor relief, police and fire protection, 
housing, water supply, public lighting, waste disposal, city planning, 
street railways, etc. These are the titles of the successive chapters. 
All of them contain a varied assortment of information, much of it 
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loosely strung together and not all of it accurate. The author’s de- 
scription of a filtration bed (pp. 161-162) is amusing. For use in 
the high schools of large cities the conception of this book is sound 
and despite its incidental shortcomings it will undoubtedly prove 
serviceable. 


Grace A. Turkington’s Community Civics (Ginn & Company, pp. 
560) is a textbook of a very different sort. A single chapter, out of 
twenty-two in all, is entitled “Something about the Organization called 
Government,’’ and three other chapters deal with certain governmental 
functions, notably voting and taxpaying. The rest of the book is 
concerned with such topics as ‘Making America Beautiful,” “Where 
Youth Dwells’” and “Learning after School Days are Over.” The 
last-named chapter might well have been entitled “How to Avoid 
being Buncoed”’ for it contains much good advice along that line, with 
some concrete illustrations. Miss Turkington’s book is interestingly 
written. There are problems and exercises at the close of each chapter. 


Another recent school textbook on civics deserves mention. A 
volume by R. O. Hughes, whose work in this field is already well and 
favorably known, is entitled A Text Book in Citizenship (Allyn and 
Bacon, pp. 748). The author expresses in the “Foreword” his belief 
that “reformers have gone too far in getting away from the study of 
formal government.’”’ His present book accordingly devotes a third 
of its chapters to a description of governmental organization and agen- 
cies. The earlier portion of the volume deals mainly with the topics 
covered in the author’s previous textbooks. 


The Macmillan Company has brought out new editions of two ser- 
viceable college texts, namely Colonel Lucius H. Holt’s Elementary 
Principles of Modern Government (pp. 576) and Professor James T. 
Young’s New American Government and its Work (pp. 743). Both 
have been entirely rewritten and brought down to date. Both have 
also been notably improved in substance and in style. Each sets a 
high standard in its own field. 


Professor Robert Livingston Schuyler’s Constitution of the United 
States (Macmillan, pp. 211) contains the substance of lectures which 
the author delivered in England during the summer of 1921. They 
deal with the Confederation and with the framing and adoption of the 
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federal Constitution. The author’s principal thesis is that the Con- 
stitution does not embody, in the main, a series of compromises but 
a series of agreements. All the latest and best materials relating to 
the subject have been explored and the results are put into very read- 
able form. 


We and Our History by Professor Albert Bushnell Hart (pp. 319) 
is the newest volume in the series of textbooks for the social sciences 
issued under the auspices of the American Viewpoint Society. The 
book includes an analysis of the Constitution of the United States and 
is profusely illustrated throughout. 


A lecture on The Constitution of the United States: Its Origin and 
Distinctive Features, delivered by former Senator Theodore E. Burton 
at the University of Rochester, has been published by the Yale Uni- 
versity Press (pp. 51). 


The lectures delivered in England last spring by Dr. Nicholas Mur- 
ray Butler have been published under the title Building the American 
Nation (Scribner’s, pp. 375). The lectures deal chiefly with a series 
of outstanding historical figures—Samuel Adams, Franklin, Washing- 
ton, Hamilton, Jefferson, Madison, Marshall, Webster, Jackson and 
Lincoln, ending with a discussion of “Fifty Years of Growth and 
Change.” 


Edward E. Whiting’s biography of President Coolidge (Atlantic 
Monthly Press, pp. 208) is announced as a “book of first aid toward 
the solution of a public enigma.” As such it is belpful. The author 
is a Boston journalist whose equipment for his task will not be ques- 
tioned by anyone who knows him. The biography is enlightening 
and sympathetic but it is not of the fulsome type. It tells the truth— 
at any rate as much of the truth as any prudent biographer dares to 
tell. Mr. Whiting is a good-humored philosopher with respect to 
politics and politicians in general, and he writes as becometh a success- 
ful journalist. 


Another short biography of President Coolidge, by Robert M. Wash- 
burn, has come from the press of Small, Maynard & Company (pp. 150). 
It is a highly eulogistic sketch but brimful of wit and makes good 
reading. 
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Books 


Asher, Cash, ed. He was ‘‘just folks;’’ the life and character of Warren 
Gamaliel Harding as mirrored in the tributes of the American press. Pp. 200. 
Chicago, Laird & Lee. 

Barth, Harry Alden. Financial control in the states with emphasis on control 
by the governor. Philadelphia, Westbrook Pub. Co. 

Benson, AlanM. Thenew Henry Ford. Pp.360. N.Y., Funk & Wagnalls. 

Briggs, John E., and Van Ek, Jacob, comps. The legislation of the fortieth 
general assembly of Iowa. Pp.192. Iowa City, State Hist. Soc. of Iowa. 

Brooks, Robert C. Political parties and electoral problems. N. Y., Harper’s. 

Burnett, Edmund C., ed. Letters of members of the continental congress. 
Vol. II, July 5, 1776 to December 31, 1777. Pp. lxxiii + 638. Washington, 
Carnegie Institution. 

Charnwood, Lord. Theodore Roosevelt. Boston, Atlantic Monthly Press. 

Cowan, Leonard L. Manual of securities laws of the United States. Pp. 
v+41171. Chicago, Corporation Maintenance & Service Co. 

Eckenrode, H.J. Jefferson Davis: president of thesouth. N.Y., Macmillan. 

Esarey, Logan, ed. Governors’ messages and letters. Vol. II. Pp. xxxix + 
772. Indianapolis, Ind. Hist. Commission. 

Freight rates and charges. Laws, rules and regulations governing the con- 
struction, operation and development of railroad freight rates and charges in 
their application to interstate and foreign commerce. Chicago, Traffic Law 
Service Corporation. 

Fry, Henry Peck. The modern ku kluxklan. Pp. ix + 259. Boston, Small, 
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British Empire. The imperial conference. Round Table. Sept., 1923. 

. The imperial conference and the Pacific. Geoffrey Drage. Foreign 
policy and the dominions. Frederick W. Eggleston. The imperial conference: 
(1) Our devotion to the empire. J. St. Loe Strachey. (2) New Zealand. W. F. 
Massey. (3) Imperial and foreign trade. Hugh Cookson. Nine. Cent. Oct., 
Nov., 1923. 

. The imperial conference. Curio. Fort. Rev. Nov., 1923. 

International status of the British dominions. C.D. Allin. Am. 
Pol. Sci. Rev. Nov., 1923. 

——. The international status of the dominions. Notes on imperial consti- 
tutionallaw. Berriedale Keith. Jour. Comp. Legis. and Inter.Law. Nov., 1923. 
. Gladstone’s views on British colonial policy. Paul Knaplund. 
Canadian Hist. Rev. Dec., 1923. 

Bulgaria. The Bulgarian revolution. Frank Pierrepont Graves. Rev. of 
Revs. Nov., 1923. 

La situation en Bulgarie. * * * LeCorrespondant. Nov. 10, 1923. 
Canada. Canada. Round Table. Sept., 1923. 

Canada and the imperial conference. J. A. Stevenson. New Repub. 
Oct. 17, 1923. 

The new diplomacy. William Mackenzie. Canadian Mag. Nov. 
The Canadian sales tax. H.Archibald Harris. Rev. of Revs. Dec. 
China. China. Round Table. Sept., 1923. 

The feasibility of a federal government for China. C. 7. Yin. 
Modern industry in China. Miss W. T. Zung. Permanent constitution of the 
republic of China (complete text). Chinese Soc. and Pol. Sci. Rev. Oct., 1923. 
. The situation in China. Robert Machray. Fort. Rev. Nov., 1923. 
. The political system of imperial China. Harold S. Quigley. Am. 
Pol. Sci. Rev. Nov., 1923. 

Cuba. El progreso y el retroceso de la reptiblica de Cuba. Carlos M. Trelles. 
Rev. Bimestre Cubana. July-Aug., 1923. 

Czechoslovakia. La Tchéco-Slovaquie et la réforme agraire. Alfred Légal. 
Bull. Mens. Légis. Comp. July—Sept., 1923. 

. Masaryks ‘“‘Neues Europa.” 11. S. Saenger. Neue Rundschau. 
Sept., 1923. 
. Un homme d’état: Edouard Benés. Edouard de Morisier. Rev. Pol. 
et Parl. Oct., 1923. 

Central Europe and Czechoslovakia. R.H. Bruce Lockhart. Edin. 
Rev. Oct., 1923. 

Le président Masaryk. Pierre de Quirielle. Rev. Deux Mondes. 
Oct. 15, 1923. 

. Un grand homme d’état: M. Masaryk. Emmanuel Siblik. Rev. 
Mondiale. Oct. 15, 1923. 

Denmark. Danmarks Statsgeld fér Statsbankerotten. L.V. Birck. Gads 
Danske Mag. Nov., 1923. : 

Finland. The march of progress in new Finland. Maurice G. Hindus. Cur- 
rent Hist. Dec., 1923. 

Foreign Periodicals. Recent articles in foreign periodicals. I. English. 
Leonard D.White. Il. French. Raymond Leslie Buell. II. German. Harold 
C. Havighurst. Am. Pol. Sci. Rev. Nov., 1923. 
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France. L’exception d’illégalité en France. Mare Réglade. Le pouvoir 
discrétionnaire des autorités administratives et le recours pour excés de pouvoir. 
Roger Bonnard. Rev. Droit Pub. et Sci. Pol. July—Sept., 1923. 

La réforme électorale. Georges Lachapelle. Le domaine frangais 
d’outre-mer. Guyon. Finances d’état et finances locales. Louis Boucheron. 
Resources nouvelles sans impéts nouveaux. Jean Lescure. L’impdt sur les 
salaires. Louis Baudin. Rev. Pol.et Parl. Sept., Oct., 1923. 

The political situation in France. Joseph Caillaux. Fort. Rev. 


Oct., 1923. 


The French minimum wage act of 1915. Mrs. E. M. Burns. Eco- 
nomica. Nov., 1923. 
French law on taxation of betting. O. HZ. Bodington. Jour. Comp. 
Legis. and Inter. Law. Nov., 1923. 
France’s African empire. Henri Martin Barzun. The racial death 
that threatens France. Stephane Lauzanne. The peasants’ power in France. 
Robert Dell. Current Hist. Nov., Dec., 1923. 
La rentrée du parlement. Andre Chaumeiz. La zone france de la 
Haute-Savoie. 7'. de Saint-Severin. Rev. de Paris. Nov. 1, 1923. 
Un roman politique. I. Réforme administrative et régionalisme. 
Un Parlementaire désabué. Rev. Mondiale: Nov. 15, 1923. 

Germany. The German communist organization. Joseph Aulneau. (Journal 
des Débats) Liv. Age. Sept. 22, 1923. 
Government control of foreign bills in Germany. Douglas Miller. 
Harvard Business Rev. Oct., 1923. 
The German works councils. Emil Frankel. A tax paradox. L. R. 
Gottlieb. German taxation policy in the world war. R. R. Kuczynski. Jour. 
Pol. Econ. Oct., Dec., 1923. 
The German political murders. Francis Gribble. Fort. Rev. Oct. 
Les convulsions de’l’Allemagne. Andre Chaumeiz. Rev. de Paris. 
Oct. 15, 1923. 
. Will the German republic survive? Hermann Kantorowicz. Con- 
temp. Rev. Nov., 1923. 
Fate of German republic in the balance. Hans Delbrueck. The 
Bavarian menace to German unity. Paul Gierasch. Current Hist. Nov., 1923. 
The fate of Germany. Frank H. Simonds. Rev. of Revs. Nov. 
L’Allemagne devant le probléme monétaire. C.J. Gignoux. Mer- 
cure de France. Nov. 15, 1923. 
Germany’s political failures. Oswald Garrison Villard. Nation. 
Dec. 19, 1923. 

Great Britain. England at the cross-roads. Oswald Garrison Villard. Na- 
tion. Dec. 5, 1923. 
Economic Policy. Agricultural policy. Sir A. Griffith Boscawen. 
Quar. Rev. Oct., 1923. 

The land problem: its only real solution. EH. Hammond Foot. Nine. 

Cent. Oct., 1923. 
Protection and the wool textile industry. Arthur Greenwood. Con- 
temp. Rev. Nov., 1923. 
5 Fostering trade within the empire. Julius L. F. Vogel. Fort. Rev. 


Nov., 1923. 
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Great Britain. Economic Policy. L’Angleterre et le protectionnisme. A. 
Parent. Nouvelle Rev. Nov.1, 1923. 

The financial policy of labor. J. R. Clymes. (English Review) 
Liv. Age. Nov. 17, 1923. 

. Government. Some aspects of the royal prerogative. Hugh R. 
Buchanan. The Scottish judiciary. G.W. Wilton. Jurid. Rev. Mar., 1923. 
The elections for the long parliament, 1640. The recruiting of the 
long parliament, 1645-1647. R. N. Kershaw. Eng. H. Rev. History. Oct., 1923. 
Bureaucracy triumphant. C. K. Allen. Quar. Rev. Oct., 1923. 
The ministry of labour of Great Britain. II. Anon. The defence 
of the realm losses commission and the war compensation court. D. Du B. 
Davidson. Jour. Comp. Legis. and Inter. Law. Nov., 1923. 

Politics. The legacy of liberalism. Quar. Rev. Oct., 1923. 

Greece. La Gréce d’aujourd’hui. G. Peytavi de Faugéres. Rev. Mondiale. 
Oct. 1, 1923. 

Hungary. The real face behind Hungary’s Janus-mask. Sigmund Muenz. 
Current Hist. Dec., 1923. 

Dismembered Hungary and peace in central Europe. Oscar Jdszi. 
Foreign Affairs. Dec., 1923. 

India. The problems of India. James W. Garner. Harper’s. Oct., 1923. 
The Punjab under native rule. G. P. Ranken. Edin. Rev. Oct. 
The future of India. Quar. Rev. Oct., 1923. 

. The problem of India’s aspirations. Sir Tej Bahadur Sapru. Con- 
temp. Rev. Nov., 1923. 

. Mahatmi Gandhi. I. Romain Rolland. Century. Dec., 1923. 
Ireland. Ireland—an Australian impression. Round Table. Sept., 1923. 
Irish rebels and British politicians. Editor. Edin. Rev. Oct. 
Ireland, Rome and the republicans. Quar. Rev. Oct., 1923. 
Ireland and the privy council. Darrell Figgis. Fort. Rev. Nov. 
Financing the new Ireland. Alzada Comstock. Rev. of Revs. Nov. 
Ireland faces the future. Shaw Desmond. Current Hist. Nov. 
Recent Irish history. Ernest Boyd. Foreign Affairs. Dec., 1923. 
Italy. ‘Italy under Mussolini. Round Table. Sept., 1923. 

M. Mussolini et l’égoisme national. Gonzague Truc. La Grande Rev. 


. . 


Sept., 1923. 


The fascist victory and after. Colin R. Coote. Nine. Cent. Oct. 
——. Syndicalism in Italy. James Murphy. Edin. Rev. Oct., 1923. 
L’enseignement public en Italie. Henri Joly. Le Correspondant. 
Nov. 10, 1923. 

Jugoslavia. Un conflit de droit public en Yougoslavie (état centralisé ou 
état fédéré?). J. Péritch. Rev. Gén. Droit, Légis. et Juris. Apr.—June, 1923. 
Croatia and great Serbia. M. Edith Durham. Contemp. Rev. 


Nov., 1923. 

Kenya. The Indian question in Kenya. Stanley Rice. Foreign Affairs. 
Dec., 1923. 

Mexico. Constitutional interpretation in Mexico. Herbert Ingram Priestley. 
Southwestern Pol. and Soc. Sci. Quar. Sept., 1923. 
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Mexico. The constitutionality of the subsoil. Fernando Gonzdlez Roa. 
Educational evolution of México. Carlos Trejo Lerdo de Tejada. Inter-Amer- 
ica. Oct., Dec., 1923. 

The Mexican fascisti. Carleton Beals. Current Hist. Nov., 1923. 

New Zealand. New Zealand. Round Table. Sept., 1923. 

Presidential Government. Growth of presidential government in Europe. 
Charles E. Martin. Am. Pol. Sci. Rev. Nov., 1923. 

Russia. La fédération soviétique. A. Pilenco. Rev. Gén. Droit. Inter. 
Pub. May-—Aug., 1923. 

La Russie d’aujourd ’hui. Le ‘‘Times.’’ Le commerce russe et |’in- 
fluence financiére étrangére en Russie. Marichenko. La Russie au point mort. 
XXX. Rev. Pol.et Parl. Sept., Oct., Nov., 1923. 

Souvenirs d’une socialiste russe (suite). Tatiana Alexinsky. La 
Grande Rev. Sept., Oct., 1923. 

La Russia e la sua presente situazione politica economica e militare 
in Europa. Manfredi Gravina. Nuova Antologia. Oct. 1, 1923. 

Pourishkévitch et l’évolution des partis en Russie. B. Maklakoff. 
Rev. de Paris. Oct. 15, 1923. 

The evil bolshevist government. Sir Charles R. Hunter. Nine. 
Cent. Nov., 1923. 

Characteristics of bolshevik diplomacy. Alfred L. P. Dennis. No. 
Am. Rev. Nov., 1923. 

. Le journal intime de Nicolas Il. J. W. Bienstock. Mercure de 
France. Nov. 1, 1923. 

The new Russian women. I. The working woman. II. The intel- 
lectual. III. Aristocrats. Magdeleine Marz. Nation. Nov. 7, 14, 21, 1923. 

The mystery of bolshevism. George Popoff. (Frankfurter Zeitung.) 
Liv. Age. Nov. 10, 1923. 

The prisons of despair. Confinement under the soviets. Elgin E. 
Groseclose. Atlan.M. Dec., 1923. 

South Africa. South Africa. Round Table. Sept., 1923. 

Spain. El supremo tribunal de justicia segin la constitucién,de 1812. Victor 
Covidn. Rev. Gen. Legis. y Juris. July—Aug., 1923. 

. Le gouvernement des militaires en Espagne. Salvador Canals. Le 
Correspondant. Oct. 10, 1923. 

Spain and its problems. J. W. Poynter. Contemp. Rev. Nov. 

——. The Spanish revolution. Kenneth Ledward. Fort.Rev. Nov., 1923. 

——. Socialism in Spain. Primitivo Sanjurjo. Current Hist. Nov. 

. The military uprisingin Spain. J. B.Macdonald. Real government 
in Spain. Charles H. Sherrill. Rev. of Revs. Nov., Dec., 1923. 

La “‘revolution’’ espagnole. Louis Bertrand. Rev. Deux Mondes. 
Nov. 15, 1923. 

Tariff. The instability of tariff conditions in Europe. Louis Domeraizky. 
Harvard Business Rev. Oct., 1923. 

Turkey. History’s verdict on new Turkey’s rise to power. A. 7. Chester. 
Current Hist. Oct., 1923. 

Kampf der Tiirkei um ihre wirtschaftliche Unabhiangigkeit. Gustav 
Herlt. Osterreich. Rundschau. Oct., 1923. 
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Turkey. Turkey and theeast. AnObserver. Mustapha Kemal in the saddle. 
Mark O. Prentiss. Atlan.M. Oct., Dec., 1923. 


The new grand assembly. Maxwell H. H. Macartney. Fort. Rev. 


Nov., 1923. 
INTERNATIONAL RELATIONS 


Books 


Alemann, Theodor. Die Zukunft des Deutschtums in Amerika. 2. durchges. 
u. erg. Aufl. Pp. 120. Stuttgart u. Buenos Aires, Ausland u. Heimat Verlags- 
Aktienges. 

Allen, Henry T. My Rhineland journal. Boston, Houghton Mifflin. 

Andrews, Charles McLean. British colonial policy and the American revolu- 
tion. New Haven, Yale Univ. Press. 

Ashbee, C. R. A Palestine notebook. N.Y., Doubleday, Page. 

Baker, R. St. Woodrow Wilson Memoiren und Dokumente. In autorisierter 
Ubersetzung von Curt Thesing. Drei Bande. Leipzig, Paul List Verlag. 

Belmont Perry. L’abstention des Etats-Unis et l’illusion de l’isolement. Pp. 
126. Paris, Payot. 

British year book of international law, 1923-1924. Pp. vi + 264. London, 
Frowde, Hodder & Stoughton. 

Chance, J. F. Alliance of Hanover. London, Murray. 

Churchill, Winston. The world crisis, 1915. N.Y., Scribner’s. 

Cleland, Robert Glass. One hundred years of the Monroe doctrine. Pp. 127. . 
Los Angeles, Times-Mirror Press. 

Conway, Sir Martin. Palestine and Morocco. London, Arnold. 

Corti, Egon Caesar. Leopold I of Belgium; secret pages of European history; 
tr. by Joseph McCabe. Pp. 307. N.Y., Brentano. 

Cuno, Rudolf. Der Kampf um die Ruhr. Frankreichs Raubzug und Deutsch- 
lands Abwehr. Leipzig, K. F. Kohler. 

Dennis, Alfred L. P. The Anglo-Japanese alliance. Pp. 111. Berkeley, 
Univ. of Calif. Press. 

Dumas, Samuel, and Vedel-Petersen, K. O. Losses of life caused by war. 
Edited by H. Westergaard. Pp.191. Oxford, Clarendon Press. 

Ellison, Grace. An Englishwoman in Angora. N.Y., Dutton. 

Ferrero, Guglielmo. Latragediadella pace. Da Versaillesalla Ruhr. Milan, 
Edizioni Athena. 

Fisk, George Mygatt, and Peirce, Paul Skeels. International commercial 
policies, with special reference to the United States. Pp.315. N.Y., Macmillan. 

Foley, Hamilton, comp. Woodrow Wilson’s case for the league of nations. 
Princeton, Princeton Univ. Press. 

Fry, C. B. Key-book of the league of nations. Pp. viii + 183. London, 
Hodder & Stoughton. 

Furukakh, P. T. Les mandats internationaux de la société des nations. Pp. 
231. Lyon, Paul Phily. 

Godshall, Wilson Leon. The international aspects of the Shantung question. 
Pp.172. Philadelphia, Univ. of Pennsylvania. 
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Goebel, Juhus, Jr. The equality of states: a study in the history of law. Pp. 
89. N.Y., Columbia Univ. Press. 

Guizé, Juan. La moral de la paz y la guerra futura. Pp. 330. Madrid, 
Libreria Renacimento. 

Harden, Mazimilian. Deutschland, Frankreich, England. Berlin, Erich 
Reiss Verlag. 

Harley, John Eugene. Selected documents and material for the study of 
international law and relations. Los Angeles, Times-Mirror Press. 

Harris, H. Wilson. Geneva, 1923. An account of the fourth assembly of the 
league of nations. Pp.88. London, League of Nations Unions. 

Heyland, Karl. Die Rechtsstellung der besetzten Rheinlande nach dem Ver- 
sailler Friedensvertrag und dem Rheinlandabkommen. Pp. 271. Stuttgart, W. 
Kohlhammer. 

Jacob, Harold F. Kings of Arabia. The rise and set of the Turkish sovranty 
in the Arabian peninsula. Pp. 294. London, Mills & Boon. 

Jagow, Kurt. Unter dem Joch von Versailles. Pp. 266. Berlin, Otto Elsner. 

Jameson, J. Franklin, ed. Privateering and piracy in the colonial period. 
N. Y., Macmillan. 

Khan, Shafaat Ahmad. Anglo-Portuguese negotiations relating to Bombay, 
1660-1677. N.Y., Oxford Univ. Press. 

Le Roy, André Roussell. L’abrogation de la neutralité de la Belgique, ses 
causes et seseffets. Pp.222. Paris, Les Presses Universitaires de France. 

Lichtenberger, Henri. Relations between France and Germany. Pp. xvii + 
133. Washington, Carnegie Endowment. 

Lloyd George, David. Isit peace? Pp.xii+ 291. London, Hodder & Stough- 
ton. Where are we going? N.Y., Doran. 

Loder, J.de V. The truth about Mesopotamia, Palestine and Syria. Pp. 221. 

*London, Allen & Unwin. 

Lodge, Richard. Great Britain and Russia in the eighteenth century. N.Y., 
Oxford Univ. Press. 

Lucien- Brun, Jean. Le probléme des minorités devant le droit international. 
Pp. 232. Paris, Spes. 

Macartney, Mazwell H.H. Five years of European chaos. Pp.242. London, 
Chapman & Hall. 

Manning, William R. Arbitration treaties among the American nations. 
Washington, Carnegie Endowment for Int. Peace. 

Mautner, Wilhelm. Die Verschuldung Europas. Pp. 212. Frankfurt-am- 
Main, Frankfurter Societits-Druckerei. 

Merlant, J. La France et la guerre de |’indépendance américaine (1776-1783). 
Paris, Alcan. 

Milner, Lord. Questions of the hour. London, Hodder & Stoughton. 

Nansen, Fridtjof. Russia and peace. London, Allen & Unwin. 

Nearing, Scott. Oil and the germs of war. Ridgewood (N. J.), Nellie Seeds 
Nearing. 

Nisot, Joseph H. La nationalité des sociétés d’aprés le traité de Versailles. 
Bruxelles, Emile Bruylant. 

Orstedfonden, Rask. Les origines et l’oeuvre de la société des nations. Tome 
I. Publié sous la direction de P. Munch. Pp. 608. Copenhagen, Gyldendal. 
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Popovoci, Jean. La question des fles d’Aland. Pp. 83. Paris, Le Frangois. 

Powell, E. Alecander. The struggle for power in Moslem Asia. N. Y., Cen- 
tury Co. 

Pribram, Alfred F. Austrian foreign policy, 1908-18. Pp. 128. London, 
Allen & Unwin. 

Puech, J. L. La tradition socialiste en France et la société des nations. Pp. 
x + 233. Paris, Garnier. 

Rachfahl, Feliz. Deutschland und die Weltpolitik 1871-1914. Bd. I: Die 
Bismarcksche Aera. Pp. xiii + 820. Stuttgart, E. H. Moritz. 

Rapport sur les travaux de la commission des réparations de 1920 4 1922. 2 
vols. Paris, Alcan. 

Ravage, M. E. The malady of Europe. N.Y., Macmillan. 

Rawlinson, A. The defence of London, 1915-1918. London, Melrose. 

Revol, J. Le vice des coalitions: études sur le haut commandement en Crimée. 
Pp. 128. Paris, Berger-Levrault. 

Richardson, Norval. My diplomatic education. N.Y., Dodd, Mead. 

Rodd, Sir James Rennell. Social and diplomatic memories (second series) 
1894-1901; Egypt and Abyssinia. Pp. 327. N. Y., Longmans. 

Simon, Leon, and Sten, Leonard, eds. Awakening Palestine. Pp. viii + 318. 
London, Murray. 

Stannard, Harold. The fabric of Europe. Pp. 260. London, Collins. 

Stanojevié, Stanoje. Die Ermordung des Erzherzogs Franz Ferdinand, ein 
Beitrag zur Entstehungsgeschichte des Weltkriegs. Frankfurt, Frankfurter 
Sozietatsdruckerei. 

Stein, Oswald. Die internationale Arbeitsorganisation. Ihre Verfassung und 
die Beschliisse der internationalen Arbeitskonferenzen. Pp. xxviii + 164. 
Wien, Wiener Volksbuchh. 

Thomas, David Y. One hundred years of the Monroe doctrine, 1823-1923. 
N. Y., Macmillan. 

Tocornal, Miguel Cruchaga. Nociones de derecho internacional. T. I. 
Madrid, édit. Reus. 

Torriente, Cosme dela. Actividades de la liga de las naciones. Pp. xxviii + 
491. Habana, Rambla, Bouza y Cia. 

Urrutia, F. J. Les conférences pan-americaines. Conférences faites & 
l’institut des hautes études internationales de Paris. Paris, Rousseau. 

Vallini, Alberto. I mandati internationali della societa delle nazioni. Pp. 
282. Milano, Ulrico Hoepli. 

Villa-Urrutia, Marqués de. Fernando VII, rey constitucional. Historia 
diplomdtica de Espafia de 1820 a 1823. Pp. 376. Francisco Beltran, Librerio 
espafiola y extranjera. 

Viviani, René. Réponse au Kaiser. Pp. ii + 300. Paris, Ferenczi. 

Ward, Sir A. W., and Gooch, G. P.,eds. Cambridge history of British foreign 
policy, 1783-1919. Vol. I1I. 1866-1919. London, Cambridge Univ. Press. 

Warren, Whitney. Montenegro: the crime of the peace conference. Pp. 64. 
N. Y., Brentano’s. 
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Articles 


Academy of International Law. The Hague academy of international law. 
James Brown Scott. Am. Jour. Inter. Law. Oct., 1923. 

American Foreign Policy. Towards world association. Wilbur C. Abbott. 
Yale Rev. Oct., 1923. 
Europe’s indictment of America. Charles Sarolea. America's 
helping hand to Europe. George Wharton Pepper. America’s duty to Europe 
today. Charles Seymour. Current Hist. Nov., 1923. 
Ce que nous dit l’Amérique. Edouard de Morsier. Rev. Mondiale. 
Nov. 15, 1923. 

Arbitration. L’exécution des sentences arbitralesen Angleterre. Hugh H. L. 
Bellot. Jour. Droit Inter. Aug.—Oct., 1923. 
. The competence of the mixed arbitral courts of the treaty of Versailles. 
Karl Strupp. Am. Jour. Inter. Law. Oct., 1923. 

Aviation and Radio. The laws of war concerning aviation and radio. William 
L. Rodgers. Am. Jour. Inter. Law. Oct., 1923. 
The law of aviation. Edmund F. Trabue. Am. Bar. Assoc. Jour. 


Dec., 1923. 

Baltic. Ostersépolitik fér og nu. Cai Schaffalitzky de Muckadell. Gads 
Danske Mag. Oct., 1923. 
Great Britain and the Baltic states. J. Y. Simpson. Nine. Cent. 


Oct., 1923. 

British Foreign Policy. The governments foreign policy. Lord Raglan. 
Nine. Cent. Nov., 1923. 

Chester Concession. Dollar diplomacy. Pierre Arthuys. (La Revue Uni- 
verselle) Liv. Age. Nov. 3, 1923. 

China. Chinese acquisition of foreign nationality. H.F.MacNair. West- 
ern radicalism and Chinese foreign relations. 7. F. Tsiang. Treaty relations 
between China and Great Britain. III. C.L. Hsia. China’s anomalous posi- 
tion in international law. Y.W.Chan. Chinese Soc. and Pol. Sci. Rev. Oct. 
The foreign gripon China. Frank H. Hedges. Current Hist. Nov. 

Concordat. Le concordat de 1801. III. Le dénouement. Pierre de la Gorce. 
Rev. Deux Mondes. Oct. 1, 1923. 

Confiscation. Title to German ships seized by the United States during the 
world war. Joseph Whitla Stinson. Pa.‘Law Rev. Nov., 1923. 

Consortium. The change in the meaning of consortium. Evans Holbrook. 
Mich. Law Rev. Nov., 1923. 

Contraband. Why the war was prolonged. O. H. Daniel. Atlan. M. Nov. 

Caribbean. The United States paramount in the Caribbean. Elbridge 
Colby. Current Hist. Nov., 1923. 

Corfu. Le conflit italo-grec. André Chaumeiz. Rev. de Paris. Sept. 15. 
Anglo-Italian friendship. Y. Fort. Rev. Oct., 1923. 

——. Corfu, the Ruhr, and our “much-talkers:’”’ (1)Corfu. Rev.J.Worsley 
Boden. Nine. Cent. Oct., 1923. 

La crise de la société des nations. L. Dumont-Wilden. Rev. Bleue. 
Oct. 6, 1923. 

——. The Italo-Greek incident: a reply to Dr. William Miller. Luigi 

Villari. Contemp. Rev. Nov., 1923. 
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Corfu. Reprisals and the league of nations. Thomas H. Black. Canadian 
Bar Rev. Nov., 1923. 
Italy, Greece, and Corfu. Frank H. Simonds. Mussolini and the 
league of nations. Raymond B. Fosdick. Rev. of Revs. Nov., 1923. 
. The case of Italy v. Greece under international law and the pact of 
nations. John H.Wigmore. Ill. Law Rev. Nov., 1923. 
The league and the Italian-Greek crisis. Sir Frederic Maurice. 
Atlan..M. Nov., 1923. 
Mussolini and the league. Stephane Lauzanne. No. Am. Rev. 


Dec., 1923. 

Danzig. La situation juridique de la ville libre de Dantzig. J. Makowski. 
Rev. Gén. Droit Inter. Pub. May-Aug., 1923. 

Das angebliche Protektorat Polens iiber Danzig. Otto Loening. 
Zeitschrift fiir Vélkerrecht. No. 4, 1923. 

Diplomacy. Diplomatists and revolutions. A. L. Kennedy. Quar. Rev. 
Oct., 1923. 

Disarmament. La question de la réduction dés armements terrestres 4 la 
troisiéme assemblée de la société des nations. Marcel Sibert. Rev. Gén. 
Droit Inter. Pub. May—Aug., 1923. 

Policies and the new armament competition. J.M.Scammell. No. 
Am. Rev. Oct., 1923. 

Germany is disarmed. Hermann Joseph von Kuhl. Germany is not 
disarmed. Pierre M.G.Malleterre. League of nations works for disarmament. 
Denis P. Myers. America has disarmed. Elbridge Colby. Current Hist. Oct., 
Nov., Dec., 1923. 

. Les enseignements de la guerre navale et les raisons techniques de la 
conférence de Washington. André Cogniet. Mercure de France. Oct. 15, 1923. 
. The armaments problem: another world conference. Archibald 
Hurd. Fort. Rev. Nov., 1923. 

Entente. Les origines de l’entente cordiale. F. Braesch. La Grande Rev. 
Sept., 1923. 


L’Angleterre contre la France. Maurice Alfassa. Nouvelle Rev. 
Sept. 15, 1923. 

European Reconstruction. The silent point of view. C. Reinold Noyes. No. 
Am. Rev. Oct., 1923. 
Peace agencies and politics. Walker D. Hines. Foreign Affairs. 


Dec., 1923. 


Europe at the yearend. Frank H. Simonds. Rev. of Revs. Dec. 

Extraterritoriality. The abrogation of the Turkish capitulations. Norman 
Bentwich. Jour. Comp. Legis. and Inter. Law. Nov., 1923. 

Hague Rules. The Hague rules, 1921. C. R. Dunlop. Jour. Comp. Legis. 
and Inter. Law. Nov., 1921. 
A new code for the carrying of goods by sea. Wharton Poor. Yale. 
Law Jour. Dec., 1923. 

Institute of International Law. L’institut de droit international. Session de- 
Grenoble (aodt-septembre 1922). F. Rey. Rev. Gén. Droit Inter. Pub. May- 
Aug., 1923. 


The institute of international law. James Brown Scott. Am. Jour. 
Inter. Law. Oct., 1923. 
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International Capitalism. International capitalism and its control. Raymond 
Leslie Buell. Current Hist. Dec., 1923. 

International Codperation. Three examples of international codperation. 
Thomas W. Lamont. Atlan. M. Oct., 1923. 

International Court of Justice. Les Etats-Unis et la cour permanente de justice 
internationale. Jean Morellet. Rev. Pol.et Parl. Sept., 1923. 
The permanent court of international justice. James W. Garner. 
Jour. Comp. Legis. and Inter. Law. Nov., 1923. 

International Law. The present position of the study of international law in 
England. A. Pearce Higgins. Law Quar. Rev. Oct., 1923. 
International law as the great war has left it. Earl of Birkenhead. 
Canadian Bar Rev. Nov., 1923. 
Laws of war. G.G. Phillimore. Jour. Comp. Legis. and Iater. Law. 


Nov., 1923. 

Isthmian Canal. Another isthmian canal? A. W. Hinds. No. Am. Rev. 
Oct., 1923. 

Latin American Relations. American politics: Argentina and the United 
States. Carlos A. Aldao. Inter-America. Dec., 1923. 

Lausanne Conference. Le traité de Lausanne et les intéréts privés. André 
Prudhomme. Jour. Droit Inter. Aug.-Oct., 1923. 
The failure of the Lausanne conference. James Stuart. Fort. Rev. 


Oct., 1923. 

League of Nations. La sanction militaire des décisions de la société des 
nations. C. Piccioni. Rev. Gén. Droit Inter. Pub. May-—Aug., 1923. 
What I am trying todo. Why I think the United States should join 
the league of nations. John H. Clarke. World’s Work. Oct., 1923. 
What of the league? Oswald Garrison Villard. Nation. Oct. 24. 
La quatriéme assemblée de la société nations. Georges Scelle. Rev. 
Pol. et Parl. Nov., 1923. 
. Ashattered peace pillar. J. Z.Garvin. (Observer) Liv. Age. Nov.24. 

Little Entente. Crise Yougoslave et ‘‘petite entente.’’ Charles Loiseau. 
Rev. Pol. et Parl. Sept., 1923. 

Mandates. American interest in the mandates. J. Whitla Stinson. Am. 
Law Rev. Sept.—Oct., 1923. 
The mandate system. Sir Frederick Lugard. Edin. Rev. Oct. 
———. Mandated territories. Malcolm M. Lewis. Law Quar. Rev. Oct. 
Sovereignty of the mandates. Quincy Wright. Am. Jour. Inter. 
Law. Oct., 1923. 

Mexico. Mexico’s successful fight for recognition. William J. Shultz. Cur- 
rent Hist. Dec., 1923. 

Minorities. Protection of minorities by the league of nations. Helmer 
Rosting. Am. Jour. Inter. Law. Oct., 1923. 

Monroe Doctrine. Observations on the Monroe doctrine. Charles EZ. Hughes. 
Am. Jour. Inter. Law. Oct, 1923. 
. The Monroe doctrine after 100 years. Charles Evans Hughes. Cur- 
rent Hist. Oct., 1923. 
. One hundred years of the Monroe doctrine. Henry Cabot Lodge. 
Scribner’s. Oct., 1923. 
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Monroe Doctrine. The Monroe doctrine—our hundred years’ default. Jere- 
miah Whipple. Independent. Nov. 24, 1923. 
The Monroe doctrine. Edward S. Corwin. No. Am. Rev. Dec. 
Modernizing the Monroe doctrine. (1) Monroe reinterpreted. 
Charles Hitchcock Sherrill. (2) Monroe vs. his interpreters. Ernest Gruening. 
Forum. Dec., 1923. 


The Monroe doctrine—killed in itshome. Ernest Gruening. Nation. 
Dec. 5, 1923. 


Morocco. Questions coloniales: le Maroc. I. Il. Rodolphe Rey. Rev. de 
Paris. Oct. 15, 1923. 


Nationality. The principle of nationality. Munroe Smith. Chinese Soc. and 
Pol. Sci. Rev. Oct., 1923. 


Nationality of married women. G. G. Phillemore. Jour. Comp. 

Legis. and Inter. Law. Nov., 1923. 
Near East. Les Balkans et la France. Auguste Gauvain. Mercure de France. 

Sept. 15, 1923. 

The near east after Lausanne. William Stearns Davis. Current 

Hist. Oct., 1923. 

The new Moslem world. Aga Khan. Edin. Rev. Oct., 1923. 

L’influence frangaise en Turquie et les fréres des écoles chrétiennes. 

Philippe Lamour. Rev. Pol.et Parl. Nov., 1923. 


Neutrality. Neutrality and the world war. Malbone W. Graham, Jr. Am. 
Jour. Inter. Law. Oct., 1923. 


Outlawry of War. What outlawry of warisnot. Warandacodeoflaw. John 
Dewey. New Repub. Oct. 3, 24, 1923. 


Panama. Panama’s demand for independence. C. Grand Pierre. Current 
Hist. Oct., 1923. 


Pan Americanism. The fifth Pan American conference. Agustin Edwards. 
Pan Americanism and the international policy of America. Alejandro Alvarez. 
Inter-America. Oct., Dec., 1923. 

———. Pan-American conferences and their results. Samuel Guy Inman. 
Southwestern Pol. and Soc. Sci. Quar. Dec., 1923. 

Pan Germanism. La littérature pangermaniste d’aprés-guerre. Ambroise 
Got. Mercure de France. Oct.15, 1923. 


The new Pan-Germanism. Theodore von Sosnosky. Quar. Rev. 


Oct., 1923. 

Peace Policy. Le défaitisme de la paix en Angleterre. J. M. Keynes et E. D. 
Morel. Jean Maze. Mercure de France. Nov. 1, 1923. 

Platt Amendment. The Platt amendment. Pedro Capé-Rodriguez. Am. 
Jour. Inter. Law. Oct., 1923. 

Plebiscite. Frontiers by plebiscite. Sarah Wambaugh. Century. Nov. 

Protection of Citizens Abroad. The duty of the state to its citizens when so- 
journing beyond its borders. G. Grimson. Quar. Jour. Univ.N.D. Nov., 1923. 

Recognition. Suits brought by foreign states with unrecognized governments. 
Quincy Wright. Am. Jour. Inter. Law. Oct., 1923. 
The unrecognized government or state in English and American law. 
I. II. Edwin D. Dickinson. Mich. Law Rev. Nov., Dec., 1923. 
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Reparations. The Belgian reparations plan and its economic practicability 
Arthur Richmond Marsh. The Belgian plan of settlement for the German repara- 
tions problem. James Gustavus Whiteley. The expert inquiry into Germany’s 
financial situation and American participation therein. Arthur Richmond Marsh. 
Econ. World. Oct. 20, Dec., 15, 1923. 

La capacité de paiement de l’Allemagne. XXX. Rev. Pol. et Parl. 


Nov., 1923. 


How much has Germany paid? John Maynard Keynes. New 
Repub. Nov. 7, 1923. 
Realities and Europe. Gustav Cassel. Atlan.M. Dec., 1923. 

Rhine Province. Le régime juridictionnel de l’occupation alliée en Rhénanie. 
J. Rousseau. Jour. Droit Inter. Aug.—Oct., 1923. 
. La question rhénane et la politique frangaise. Albert Perraud. 
Rev. Deux Mondes. Oct. i, 1923. 
Le prestige sur le Rhin. Rhenanus. Rev. de Paris. Nov. 1, 1923. 
. La nomination des fonctionnaires allemands en Rhénanie. Jean 
Rousseau. Rev. Pol. et Parl. Nov., 1923. 
. Der Reichskommissar fiir die besetzten rheinischen Gebiete. Fried- 
rich Giese. Zeitschrift fir Vélkerrecht. No. 4, 1923. 

‘Ruhr. France and Germany. Round Table. Sept., 1923. 

Un coup d’oeil retrospectif—Dix semaines dans la Ruhr. I. II. 
* * * Neuf mois de Ruhr. * * * Le Correspondant. Sept. 10, 25, Nov. 10. 
Les conversations franco-allemandes. André Chaumeir. Rev. de 
Paris. Oct. 1, 1923. 
The legality of the occupation of the Ruhr valley. George A. Finch. 
Am. Jour. Inter. Law. Oct., 1923. 

———. Frankreich im Zeichen der Ruhrbesetzung. Franz Arens. Oster- 
reich. Rundschau. Oct., 1923. 
Allied diplomacy and the Ruhr. John Bell. Fort. Rev. Oct., 1923. 

—-—. Corfu, the Ruhr, and our ‘much-talkers’: (2) the Ruhr. L. P. 
Easterbrook. Nine. Cent. Oct., 1923, 
The legal case against the Ruhr occupation. W.C. Dreher. French 
radical support for Ruhr policy. W. EZ. Walling. French steel and Ruhr coal. 
J. Levainville. Current Hist. Oct., Dec., 1923. 
The Rhine-Ruhr question and British policy. George Young. Con- 
temp. Rev. Nov., 1923. 
‘“‘When Germany Occupied France’’: areply. Hans Delbriick. No. 
Am. Rev. Dec., 1923. 

———. Political prisoners in the Rhineland and the Ruhr. Kuno Francke. 
Nation. Dec. 5, 1923. 

Russia. Bismarck and Russia in 1863. Robert H. Lord. Am. Hist. Rev. 
Oct., 1923. 


Russia in Berlin. George Soloveytchik. Nine. Cent. Oct., 1923. 
La France en Sibérie et l’amiral Koltchak. Georges Dubarbier. 
Nouvelle Rev. Oct. 15, 1923. 

Saar Valley. Un magnat de la Sarre: Hermann Réchling. Gaston Cadouz. 
Rev. Pol. et Parl. Sept., 1923. 
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Smyrna. The Turk comes to town. An eyewitness in Smyrna. Mark O. 
Prentiss. Atlan.M. Nov., 1923. 

Spitsbergen. Spitsbergen. The happy hunting ground of nations. Thor 
Iversen. Am.-Scand. Rev. Oct., 1923. 

Tangiers. Le statut de Tanger. Rober-Raynaud. Rev. Pol. et Parl. Nov. 

Three Mile Limit. Does the eighteenth amendment violate international law? 
Case and Comment Editor. Yale Law Jour. Nov., 1923. 

Treaty of Versailles. The curse of the Versailles treaty. 2F.D. Morel. Cur- 
rent Hist. Oct., 1923. 

Versailles—before and after. Kepi. Foreign Affairs. Dec., 1923. 

Vatican. La nouvelle question romaine. Charles Loiseau. Le Corre- 
spondant. Oct. 25, 1923. 

War. Fires of conquest. Sherman Miles. No. Am. Rev. Nov., 1923. 

War Crimes. War crimes and their punishment. Elbridge Colby. Minn. 
Law Rev. Dec., 1923. 

War of 1870. Comment la France exécuta le traité de Francfort. I. L’effort 
financier. II. L’effort diplomatique. Emile Chantriot. Nouvelle Rev. Sept. 
15, Oct. 1, 1923. 


JURISPRUDENCE 


Books 


Capitant, H. Introduction A du droit civil.—Notions générales- 
4° édition. Paris, Pedone. 

Carmody, Francis X. A treatise on practice in New York. Pp. cxxv + 1439, 
N. Y., Clark Boardman Co. 

Castadn y Tohefias, José. Derecho civil espafiol foral y de la zona del protec- 
torado de Espafia en Marruecos. Pp. 400. Madrid, 8. A. Reus. 

Childs, Frank Hall. Where and how to find the law; a guide to the use of the 
law library. Pp. 125. Chicago, La Salle Extension Univ. - 

Clark, William Lawrence, comp. Outlines for review of the fundamental 
principles of the law. An analytical summary of American law. N. Y., Am. 
Law Book Co. 

Colin, A. y Capitant, H. Tratado elemental de derecho civil. Volumen I. 
Pp. 853. Madrid, Editorial Reus. 

Craies, William Feilden. A treatise on statute law. Third edition, by J. 
G. Pease and J. P.Gorman. Pp. lv + 557. London, Sweet & Maxwell. 

Crawford, Clarence C. A guide to the study of the history of English law and 
procedure. Pp. viii + 83. Toronto, Carswell Co. 

Demogue, René. Traité des obligations en général. Tomes I et II. Paris, 
Rousseau. 

Donnelly, James F. A treatise on the law of public contracts. Boston, Little, 
Brown & Co. 

Enneccerus, Ludwig, Kipp, Theodor, und Wolff, Martin. Lehrbuch des 
birgerlichen Rechts. Marburg, N. G. Elwert’sche Verlh. 

Goicoechea, Antonio. Politica de derechas. (Orientaciones y juicios). 2nd 
ed. Pp. 610. Madrid, Blass. 


— | 
i : 
| 
mts 
At | 
TE 
Te 
| 
| 
| 
| 
oll ti 
| 
| 


236 THE AMERICAN POLITICAL SCIENCE REVIEW 


Humble, Henry W. Cases on conflict of laws. Pp. xxviii + 688. Chicago, 
Callaghan & Co. 

Langdell, C. C. A brief survey of equity jurisdiction. Pp. 434. Cambridge, 
Harvard Law Rev. Assn. 

Maitland, F. W., and Montague, F. C. A sketch of English legal history. 
Edited in James F. Colby. Pp.x-+ 229. London, Putnam’s. 

Malcolm, George A. Legalethics. Manila, Oriental Commercial Co. 

Phillipson, Coleman. Three criminal law reformers—Becarria, Bentham, 
Romilly. London, Dent. 

Pillet, A. Traité pratique de droit international privé. J. I. Pp. 789. 
Paris, Société du Recueil Sirey. 

Potter, Harold. An introduction to the history of Englishlaw. Pp. xv + 218. 
London, Sweet & Maxwell. 

Rognin, Ernest. La science juridique pure. Paris, Librairie de Droit et de 
Jurisprudence. 

Sander, Fritz. Kelsens Rechtlehre. Kampschrift wider die normative 
Jurisprudenz. Pp. 177. Tiibingen, Mohr. 

Wilslere, A. M. The outlines of procedure in an action in king’s bench divi- 
sion. 3rded. Pp. 188. London, Sweet & Maxwell. 


Articles 


Administration. Administration of justice in the United States. John Lord 
O’Brian. Canadian Bar Rev. Nov., 1923. 

AirLaw. L’état actueldudroit aérien. G. Ripert. Jour. DroitInter. Aug.- 
Oct., 1923. 


Some legal problems of the aeronaut. Thomas H. Marshall. IIl. 
Law Quar. Dec., 1923. 

Authority. Text-books as authority in Anglo-American law. Borris M. 
Komar. Calif. Law Rev. Sept., 1923. 

Bar. The changing profession. William L. Ransom. Cornell Law Quar. 
Dec., 1923. 

Civil Procedure. The formative principles of civil procedure. III. Robert W. 
Millar. Ill. Law Rev. Nov., 1923. 

The simplification of civil practice in New York. Jay Leo Rothschild. 
Columbia Law Rev. Nov., 1923. 

Civil Responsibility. Etudes sur la responsabilité civile. V. Les prétendus 
délits et quasi-délits d’omission (suite). J. Crouzel. Rev. Gén. Droit, Légis. et 
Juris. Apr.—June, 1923. 

Code Napoleon. La philosophie du code Napoléon appliquée au droit de 
famille.—Ses destinées dans le droit civil contemporain (suite). J. Bonnecase. 
Rev. Gén. Droit, Légis. et Juris. Apr.—June, July—Sept., 1923. 

Common Law. Les maximes dans l’ancien droit commun anglais. Paul 
Vinogradoff. Rev. Hist. Droit Frangais et Etranger. July-Sept., 1923. 

Conciliation. Conciliation of controversies. FE. F. B. Mich. Law Rev. 
Nov., 1923. 

Egyptian Law. Notes on Egyptian law. Sir Malcolm Mcllwraith. Jour. 
Comp. Legis. and Inter. Law. Nov., 1923. 
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Equity. ‘‘What is equity?’ Hdwin W. Patterson. Am. Bar Assoc. Jour. 
Oct., 1923. 
Equity procedure and practice in Massachusetts. Henry E. Bellew. 
Boston Univ. Law Rev. Oct., 1923. 
Equitable jurisdiction to protect personal rights. Joseph R. Long. 
Yale Law Jour. Dec., 1923. 
Latin American Law. The evolution of law in Latin America. Z.S. Zeballos. 
Am. Bar Assoc. Jour. Oct., 1923. 
Law Enforcement. Report of committee on law enforcement. Charles S. 
Whitman and others. Am. Bar Assoc. Jour. Oct., 1923. 
Law Institute. The American law institute. George W. Wickersham. Pa. 
Law Rev. Nov., 1923. 
Legal Cycle. Is there a legal cycle? A. F. Albertsworth. Calif. Law Rev. 
Sept., 1923. 
——. Thecycle of law. Homer Hoyt. Am. Bar Assoc. Jour. Nov., 1923. 
Legal Education. Some phases of American legaleducation. Harlan F. Stone. 
Legal education in Canada. Legal education in Ontario. Paul Hume. Cana- 
dian Bar Rev. Oct., 1923. 
The true function of schools of law. I. Maurice Wormser. Cornell 
Law Quar. Dec., 1923. 
Legal Fictions. Legal fictions. Raphael Demos. Inter. Jour. Ethics. Oct. 
Legal History. Law and legal history in ademocracy. Edward James Wood- 
house. Va. Law Register. Oct., 1923. 
Legal Limitations. The limitations of law. Calvin Coolidge. Am. Law Rev. 
Sept.-Oct., 1923. 
Maritime Law. Cuestiones de derecho maritimo. Segismundo Ruiz. Rev. 
Gen. Legis. y Juris. Sept.—Oct., 1923. 
—-—. The ship mortgage act of 1920. George L. Canfield. Mich. Law 
Rev. Nov., 1923. 
Medical Jurisprudence. Early legislation regulating the practice of medicine. 
Louis G. Caldwell. Ill. Law Rev. Dec., 1923. 
Penal Law. Repeal of penal statutes and effect on pending prosecutions. 
Albert Levitt. Am. Bar Assoc. Jour. Nov., 1923. 
Procedure. English courts and procedure explained. EF. Ray Stevens. Jour. 
Am. Judicature Soc. Oct., 1923. 
Expedition and economy in litigation. Sir Francis Newbolt. Law 
Quar. Rev. Oct., 1923. 
Practice in the supreme court of Illinois. Floyd E. Thompson. IIl. 
Law Quar. Dec., 1923. 
Recusation. Recusation. Harrington Putnam. Cornell Law Quar. Dec. 
Russian Law. Le code civil de la république des soviets. Baron Boris Nolde. 
Bull. Mens. Légis. Comp. July—Sept., 1923. 
Swiss Law. The Swiss civil code. Zrnest J. Schuster. Jour. Comp. Legis. 
and Inter. Law. Nov., 1923. 
Theory of Law. Interpretacién de las normas juridicas. Conde de Lépez 
Mufioz. Rev. Gen. Legis. y Juris. Sept.—Oct., 1923. 
Rational basis of legal institutions. Underhill Moore. Columbia 
Law Rev. Nov., 1923. 
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Theory of Law. The function of law in society. HdwardJenks. Jour. Comp. 
Legis. and Inter. Law. Nov., 1923. 

Year Books. Abridgments of the year books. Percy H. Winfield. Harvard 
Law Rev. Dec., 1923. 


LOCAL GOVERNMENT 
Books 


Adshead, S.D. Town planning and town development. London, Methuen. 

Arrington, Benjamin F.,ed. Municipal history of Essex county in Massachu- 
setts. 4vols. Boston, Lewis Hist. Pub. Co. 

Ballard, Adolphus, and Tait, James,eds. British borough charters, 1216-1307. 
Pp. cii + 400. Cambridge, Univ. Press. 

Barnes, Harry. Housing: the facts and the future. London, Benn. 

Burton, J. H. Local authority finance, accounts and auditing. London, Gee. 

Gaines, Elizabeth Venable. County government in Virginia. Pp. 8. Rich- 
mond, Va. League of Women Voters. 

Humphreys, Arthur. East Hendred. A Bershire parish historically treated. 
A suggestion for a complete parochial survey of the kingdom. Pp. xv + 446. 
London, Hatchards. 

Klein, Philip. The burden of unemployment: astudy of unemployment relief 
measures in fifteen American cities, 1921-22. Pp. 260. N. Y., Russell Sage 
Foundation. 

League of Kansas Municipalities. Public utility rates for 542 Kansas cities. 
Lawrence (Kans.), League of Kansas Municipalities. 

Middleton, Jessie Edgar. The municipality of Toronto: a history. 3 vols. 
Toronto, Dominion Pub. Co. 

Morgand, Léon. La loi municipale. Commentaire de la loi du 5 avril 1884, 
revu et mis & jour par Henri Morgand. 2 vols. Pp. 950; 874. Nancy-Paris- 
Strasbourg, Berger-Levrault. 

Page, Thomas Nelson. Washington and its romance. Garden City, Double- 
day, Page. 

Page, William. London: its origin and early development. London, Con- 
stable. 

Sander, Paul. Geschichte des deutschen Stidtewesens. Pp. 155. Bonn, K. 
Schroeder. 1922. 

Savill, Stanley. The police service of England and Wales. Pp. vii + 170. 
London, Police Review. 

Schmoller, Gustav. Deutsches Stiidtewesen in ailterer zeit. Pp. 428. Bonn, 
K. Schroeder. 1922. 

Sorizzi, Federico. Manuale teorico-pratico sui contratti comunali. Como, 
Ostinelli. 

Warren, John H. Municipal trading. Pp. 95. London, Labour Pub. Co. 

Whitten, Robert Harvey. The Atlanta zone plan; report outlining a tentative 
zone plan for Atlanta. Pp. 15. Atlanta (Ga.), City Planning Commission. 
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Articles 


Alsace-Lorraine. Le droit municipal de l’Alsace et de la Lorraine (suite). 
Jacques Fonlupt-Espéraber. Rev. Gén.d’Admin. July—Aug., 1923. 

City Planning. Planning and zoning progress in Massachusetts. Edward T. 
Hartman. Nat. Mun. Rev. Nov., 1923. 

Regional planning. Hoary H. Gutterson and others. Transactions, 
Commonwealth Club of Calif. Nov., 1923. 

County Attorney. The county attorney—what shall he do to be saved? Wil- 
liam D. Evans. Ia. Law Bull. Nov., 1923. 

Crime. Civic interest and crime in Cleveland. A follow-up on the crime 
survey. Raymond Moley. Nat. Mun. Rev. Oct., 1923. 

Initiative and Referendum. The initiative and referendum in thirty-six 
American cities in the years 1921 and 1922. H.L.Shoup. Nat. Mun. Rev. Oct. 

Milwaukee. Milwaukee registers progress. Daniel W. Hoan. Nat. Mun. 
Rev. Oct., 1923. 

Municipal Government. City government in the United States. Sir Albert 
Gray. Jour. Comp. Legis. and Inter. Law. Nov., 1923. 

New York. Trend of assessed values in New York City. Luther Gulick. 
Nat. Mun. Rev. Dec., 1923. 

Police. An ouparinent in new methods of selecting policemen. Edward M. 
Martin. Nat. Mun. Rev. Nov., 1923. 

Rural Organization. A andy in rural community organization. J. H. Kolb. 
Am. Jour. Sociol. July, 1923. 

Stockholm. Greater Stockholm: a geographical interpretation. Sten De 
Geer. Geog. Rev. Oct., 1923. 

Street Railways. Seattle’s municipal street railways. William Anderson. 
Nat. Mun. Rev. Nov., 1923. 

Taxation. Commentary upon the comparative tax rates of 177 cities, 1923. 
C. E. Rightor. Nat. Mun. Rev. Dec., 1923. 

Vice. A revolution in morals. James Bronson Reynolds. Cleaning up New 
York. Frederick H. Whitin. The vice problem in Boston Robert A. Woods. 
Nat. Mun. Rev. Oct., Nov., Dec., 1923. 

Washington. How Washington is governed. Daniel E. Garges. Nat. Mun. 
Rev. Oct., 1923. 


POLITICAL THEORY AND MISCELLANEOUS 


Books 


Adler, G. Geschichte des Sozialismus und Kommunismus von Plato bis zur 
Gegenwart. Teil 1: Bis zur franzésischen Revolution. Pp. x + 265. Leipzig, 
Hirschfeld. 

Barnes, Harry Elmer. Sociology and political theory. Pp. 260. N. Y., 
Knopf. 

Battisti, Cesare. Scritti politici. Pp. 491. Firenze, Felice Le Monier. 

Bell, Clive. On Britishfreedom. N. Y., Harcourt, Brace. 

Brevié, J. Islamisme contre naturisme au Soudan frangais. Essai de psycho- 
logie politique coloniale. Pp. 320. Paris, Ernest Leroux. 
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Cadouz, A.T. Jesus and civil government. London, Allen & Unwin. 

Cathrein, V. Der Sozialismus. Eine Untersuchung seiner Grundlagen und 
Durchfihrbarkeit. Pp. xii + 358. Freiburg, Herder & Co. 

East, Edward Murray. Mankind at the crossroads. Pp. 368. N. Y., Scrib- 
ner’s. 

Follett, Mary Parker. The new state-group organization the solution of popu- 
lar government. Pp. 402, N. Y., Longmans. 

Frank, Glenn. An American looks at his world. Newark, Univ. of Del. Press. 

Giolitti, Giovanni. Memoirs of my life. Translated by Edward Storer. Lon- 
don, Chapman & Dodd. 

Glockemeier, Georg. Werden und Vergehen von Staaten, gruppiert um die 
Methode, die Territorialentwicklung in Kurven zu veranschaulichen. Pp. vi + 
174. Berlin, Otto Elsner Verlagsgesellschaft. 

Goicoechea, Antonio. El problema de las limitaciones de la soberanfa en el 
derecho ptblico-contemporaneo 2d ed. Pp. ix + 267, Madrid, Blass. 

Hadow, SirW. H. Citizenship. London, Oxford Univ. Press. 

Halliday, William Reginald. The growth of the city state. Boston, Small, 
Maynard. 

Harlow, Ralph Volney. Samuel Adams, promoter of the American revolution; 
a study in psychology and politics. Pp. 363. N. Y., Holt. 

Harris, Emerson P., and Harris, Florence. The community newspaper. Pp. 
xiv + 378. N. Y., Appleton. 

Hazen, Charles Downer. Europe since 1815. Rev.ed.2vols. N.Y. 

Hirst, Margaret E. The Quakers in peace and war: an account of their peace 
principles and practice. Pp. 560. London, Swarthmore Press. 

Irwin, Will. Christ or Mars. N. Y., Appleton. 

Jagow, K., and Herre, P., Herausgeb. Politisches Handwérterbuch. Leip- 
zig, Koehler. 

Johnson, Robert Underwood. Remembered yesterdays. Boston, Little, 
Brown & Co. 

Kautsky, Luise, Herausgeber. Rosa Luxemburg Briefe an Karl und Luise 
Kautsky (1896-1918). Berlin, E. Laub’sche Verlagsbuchhandlung. 

Keynes, John Maynard. A tract on monetary reform. Pp. v + 209. London, 
Macmillan. 

Kiernan, T. J. A study in national finance. Pp. 96. Dublin, Talbot Press. 

Khan, Syed Sirbar Ali. The life of Lord Morley. Pp. 340. London, Pitman. 

Krock, Arthur, ed. The editorials of Henry Watterson. Pp.x+ 430. N.Y., 
Doran. 

Kuhlmann, Charles. Pacifism as the unifying thesis of all social reform. A 
criticism. Pp. 283. Boston, Richard Badger. 
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adopted by the convention. . . as amended December 30, 1922. Albany, 1923. 
151 p. 

Industrial commission. New York state labor law with amendments, addi- 
tions and annotations to August 1, 1923. . . Albany, 1923. 142 p. 

New York state miscellaneous labor laws, with amendments, addi- 
tions and annotations to August 1, 1923. Albany, 1923. 169 p. 

New York state workmen’s compensation law with amendments, 
additions and annotations to August 1, 1923. . . Albany, 1923. 117 p. 


NORTH DAKOTA 


Secretary of State. Amendments and repeals, compiled laws of 1913, and 
subsequent session laws. . . Bismarck, 1923. 17 p. 

Workmen’s compensation bureau. Workmen’s compensation act as amended 
. . . 1923, with special acts passed 1923 relating thereto, and schedule of specific 
benefits. . . Bismarck, 1923. 39 p. 


OHIO 


Governor. Messages of Governor Vic Donahey to the 85th general assembly 
of Ohio, January 9, to April 27, 1923. (Including veto messages and proclama- 
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at Lausanne regarding certain concessions in territories detached from Turkey. 
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